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Abstract

Broadcasting is the final output of the ‘production’ of broadcast signal and its ‘transmission’
to the public. The broadcast’s underlying content could not be received and perceived by the
member of public unless it is converted to a signal or a program-carrying signal which is then
transmitted. Thus, broadcast signal is not a natural occurrence. Broadcasting organizations
are owners of their broadcast signals aside from the ownership in the underlying content. In
this relation it does not matter whether the underlying content is an authorial work in
copyright or it is a work, which currently falls in the public domain or even a non-protected
content in intellectual property law. The use of ‘property’ as a regulatory mechanism to
protect ‘broadcast signal’ (as an intangible good) has been accepted in both international and
national intellectual property law. Its use conforms to both the character of ‘tradability’ and
‘excludability’ of other, more traditional properties. Several theories exist to justify granting
new property-type rights (in the form of the intellectual property-type rights or copyright-like
property protection) to broadcast signals. Although few differences may still remain, these
justifications are similar to those that exist for protection of authorial works, performances
and phonograms. Accordingly, underlying content and broadcast signal are two different
subject matters in international copyright and related rights regime and their severability has
been proved.

Granting new property-type rights to broadcasting organizations with regard to their
broadcasts is compatible with the existing technical, structural and functional characteristics
and realities of the industry. It should afford broadcasters the ability to control the
unauthorized exploitation and unconsented-to dissemination of their broadcast signal over
any medium. For, the broadcast signal does not exist only during actual broadcast, it might
also be used after the fixation of the broadcast and be placed on online services by the
broadcaster itself or by any other unauthorized parties for commercial purposes. Therefore, it
is recommended that in a new international norm setting, possibly through adoption of a new
WIPO broadcasting treaty, in contrary to the Rome Convention that is a technology-specific
instrument, follow a technologically neutral approach in the both platform of origin and
platform of exploitation of broadcast signal. In granting new rights and protection, the new
treaty should provide that its principal protective mechanism be a ‘mandatory’ ‘exclusionary
property protection mechanism’, in other words, granting an exclusive right of authorizing or
prohibiting the exploitation of broadcast signal. This mechanism, has already been laid down
by the Rome Convention, followed by WPPT (for protection of performers and producers of
phonograms) and the WIPO Beijing Treaty and has recently been experimented by numerous
national legislations, even in countries that are not party to the Rome Convention, but that
have updated the rights and protections conferred to broadcasting organizations. However, in
relation to the controversial issues in the negotiation in the WIPO Standing Committee on
Copyright and Related Rights (SCCR) including some or all post-fixation rights and the
protection of the pre-broadcast signal, technological protection measures and rights
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management information there are other possible solutions. These solutions or proposals
necessarily are not conforming to an individual national law. In this regard, the new WIPO
broadcasting treaty can give sufficient freedom with greater flexibilities to its contracting
parties which permit different level of discretion, and to decide whether they will grant new
proposed rights and protections to broadcasters in their legislation as a mandatory or non-
mandatory mechanism. However, the principle of reciprocity may be applied regarding these
categories of rights and protections.

Since there have been concerns raised about possible consequences of an ‘expansive
exclusionary protection mechanisms’ on the public interest, the new treaty may allow for its
contracting parties to provide for the same kind of limitations or exceptions with regard to the
protection of broadcast signal as they provide for, in their national legislation, in connection
with the protection of copyright in literary and artistic works.

Founding a new treaty on the ‘exclusionary property-protection mechanism’ or on ‘extended
property rights’ over broadcast signal would not prejudice the autonomy of authors and other
right holders in the broadcast underlying content. For, they would still be able to disseminate
the content itself as they wish, but not derived from the broadcast signal without being first
consented to by the broadcasting organization. Finally, acquiring greater property rights for a
broadcast signal would not lead to control, either directly or indirectly, over the content itself
by broadcasting organizations. The new treaty may include non-prejudice and safeguard
clauses to protect copyright and other right holders. In addition, with regard to the broadcast
of authorial works and other protected contents, the exercise of the broadcasters’ rights is
subject to the rights they acquired from the authors or other right holders.
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Introduction

This thesis seeks to consider the possibility of granting new legal protection and intellectual
property rights to broadcasting organizations against the unauthorized exploitation of their
broadcasts, more commonly known as broadcast piracy. The International Convention for the
Protection of Performers, Producers of Phonograms and Broadcasting Organizations (Rome,
1961) was the first international instrument, which recognized related or neighboring rights
for the broadcasting organizations. Indeed these rights are intellectual property-type rights or
copyright-like property protection granted to broadcast signal. Article 13 of the Rome
Convention introduced minimum legal protection for broadcasting organizations. This
minimum legal protection consisted of the right to authorize or prohibit the rebroadcast,
fixation, reproduction and communication to the public of the broadcasts of broadcasting
organizations. Although the ratification rate of the Rome Convention was relatively low,
many countries, through incorporating its provisions into their domestic law have de facto
implemented the Convention without necessarily ratifying it. Article 5 of the European
Convention on Copyright Law and Neighboring Rights in the Framework of Transfrontier
Broadcasting by Satellite (1994) and Article 14 of the WTO Agreement on Trade-related
Aspects of Intellectual Property Rights (TRIPS Agreement) (1994) have also referred to the
minimum legal protection introduced by the Rome Convention.

Without setting originality and creativity as conditions of protection, the Rome Convention
intended to protect broadcasting organizations against the then prevalent forms of
unauthorized exploitation of broadcast through giving them intellectual property-type rights.
The international recognition of rights of broadcasting organizations by the Rome
Convention was based on the then concepts of the act or conduct of broadcasting; the
definitions of broadcast and broadcasting organizations; and the objectives and justifications
of the protection of related rights accruing to the broadcasting organizations. These concepts
were, in turn, inspired by information and communication technologies and the then existing
methods of unauthorized exploitation of broadcast. At the time the Rome Convention was
conceptualized and agreed to, the content of what broadcasting organizations, as public
service organizations, were broadcasting to the public consisted mainly of the current daily
news, public and governmental announcements and limited copyrighted works of authors
and/or performing artists. Due to weakness of transmitters used, broadcasting organizations
were broadcasting through limited land stations by wireless hertz wave and via terrestrial
transmitters. The broadcast coverage area was also limited to a specific city or region within
a country, or in rare cases, to an entire country. Accordingly, in contrast to the present
situation, the extent and methods of unauthorized exploitation of broadcast were not
widespread and variously carried out.

The rapid emergence of modern information and communication technologies and their
profound impact has given rise to many concerns for broadcasting organizations with regard
to their rights and legitimate interests over ownership of their broadcast or broadcast signal.
The increasing phenomenon of broadcast piracy and the illegal and unauthorized exploitation
of broadcasts has raised many questions as to effectiveness and adequacy of existing
international legal instruments to provide the necessary legal protection to broadcasting
organizations for their broadcasts, broadcasting activities and services as well as reliability of
the enforcement of their rights and protection.

The increasing cost of piracy and other such unauthorized use of their broadcasts to
broadcasting organizations has persuaded regional and international broadcasting unions to
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ask national legislators, as well as regional and international organizations such as the
European Union (EU) and the World Intellectual Property Organization (WIPO) to introduce
new international rules in this area. Namely, to upgrade the minimum legal protection granted
under existing international legal instruments for their broadcasts, thus giving them more
effective legal protection.

In addition to this, the broadcasting industry (and therefore broadcasting organizations) is
undergoing an unprecedented explosion in platforms of origin and platforms of exploitation,
the use of innovative activities, creative services, interactivities, all caused by digitization and
resulting in greater consumer choice. Broadcasting organizations now exploit new
technological distribution platforms to broadcast their program-carrying signals and any other
forms of mass communications to the public, a public and audience no longer limited to a
specific region within a country, but rather, a worldwide audience. These major
developments have all occurred after the conclusion of the Rome Convention. Therefore, we
need to consider and compare the existing situation with the situation at the time of the
Diplomatic Conference of the Rome Convention (1961). Unlike the Rome Convention era,
broadcasting organizations of the 21st century no longer broadcast to the public limited
copyright works of authors and/or performing artists, a clear shift from the original reason of
their legal protection under traditional notion of the related or neighboring rights. Today,
broadcasting organizations are among the main producers and/or investors in the production
of all kinds of content and program, including sport events/programs, news, documentaries,
drama, entertainment, some of which may not necessarily be protected by national or
international copyright laws. They even broadcast content, programs and works that are in the
public domain. Moreover, broadcasting organizations employ a wide range of innovative
techniques in their different broadcasting activities. Many broadcasting organizations also
invest a huge amount of resources in buying broadcast rights, they seek to employ the best
expertise and human resources and obtain the latest digital technologies and equipment. At an
editorial level, broadcasting organizations also record, schedule, package and assemble their
programs. Accordingly, these unprecedented changes and technological developments have
fundamentally changed the traditional notion of the act of broadcasting and as such have
brought with it numerous advantages for broadcasters and their audiences. Business models
have had to change to keep up with technology, and, on the reverse-side of this, considerable
unresolved issues have emerged, particularly with regard to broadcast piracy and other
misappropriation of a broadcaster’s related rights in a cross border or international scenario.

Accepted concepts, notions, functions and challenges of the time when such a regime was
created influenced the international legal regime of protection of broadcasting organizations.
Nevertheless, the transformation of fundamental concepts, notions, functions and challenges,
in light of new developments and changes, raises the question of whether the international
protection regime for broadcasting organizations should be upgraded or even transformed
completely. Answering this important question, however, requires ascertaining the degree of
the conceptual, notional and functional transformation and evolution that has happened since
the time of the Rome Convention; and studying the related concepts, notions and functions of
that time. Therefore in order to make any sort of judgment as to whether an update of the
legal framework is necessary, we must firstly explore the original concepts, missions and
functions of broadcasting organizations and of the broadcasting industry. Secondly, we need
to explore the latest developments in broadcasting technologies and platforms of origin and
exploitation to find out whether, and in response to which developments, they experienced
changes or transformation. Linked to this, whether it is these developments that have
rendered protection regime irresponsive? If the answer to this question is yes, then we can
seek to decide on whether there is a need for revision of the protection regime by updating
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the existing rights and granting new rights or protection, or alternatively whether a total
replacement by a new legal regime is required. In response to the questions above, there is a
need to identify the contributing elements to the evolution happened in the broadcasting
industry. This is also necessary to find out the nature of emerging challenges more
specifically. Moreover, the ways and means to address challenges should be valued and
judged as to their positive and negative attributes. It is through the evaluation of these
attributes that a selection as to the best approach towards the evolving protection regimes can
be made.

Over the years, the broadcasting organizations, their regional and international professional
unions, like the World Broadcasting Union (WBU), began to claim that they were facing
considerable challenges in respect of the protection of their related rights and other legitimate
interests. The area within which broadcasting organizations operated had been increasingly
affected by digital technology and the convergence of communication and information
technologies, and broadcasting organizations found that they could neither defend their
legitimate and/or fair interests nor claim their existing rights, as provided by the Rome
Convention. Based on these facts, the industry had requested, since the beginning of the
1990s, international intellectual property policy makers as well as national, regional and
international players to upgrade the existing regime of international intellectual property-
based protection of the broadcast signal in a manner as effective and uniform as possible.
Without adequate action, the industry would continue to face major threats, such as broadcast
piracy, and suffer from the negative impacts that such activities can have on the ongoing
sustainability of a broadcasting organization.

The above changes, developments and challenges emerged over a relatively short period of
time. While in the WIPO Diplomatic Conference in 1996 an international consensus on the
reasonable protection of broadcasting organizations seemed far from reach, national
legislators had already started to modify existing law, upgrade the rights conferred to the
broadcasting organizations and/or enact new laws and regulations based on different
approaches and national legal tradition. This constituted an invaluable practice for
implementation of the broadcaster’s right at least in the national context.

However, it has widened the gap in the understanding of the related legal-technical issues of
broadcasting and has added to the existing differences and variations in the major legal
traditions around the world. These have, in turn, like in other intellectual property related
issues, raised questions regarding the necessity for reconsideration, reconfiguration and even
transformation of the existing legal regimes governing the rights and other protections
conferred to broadcasting organizations in the international law of intellectual property rights.
This important task has been assigned to the Standing Committee on Copyright and Related
Rights of WIPO since 1998, where, according to WIPO’s current Director General, Francis
Gurry “one of the new strategic orientations of this organization in the coming years will be
the question of global intellectual property infrastructure.” '

In light of these considerations, the aim of this thesis is to propose solutions to give
appropriate, effective and balanced protection to broadcasting organizations in the context of
international intellectual property law in respect of their broadcast signal. In order to achieve
this objective, we need to set up a linking mechanism between legal and technical analyses.
The legal reasoning requires establishing first the relevant facts and the relevant legal rules

L Gurry, F. (2008, November 24-25). Conference on the Collective Management of Copyright
and Related Rights in Europe Brussels . Retrieved October 04, 2014 from www.wipo.int:
www.wipo.int/about-wipo/en/dgo/speeches/gurry brussels 08.html
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followed by applying those laws to the facts. The methodology applied in this thesis is
predominantly analysis of broadcasting technologies and platforms, business models,
broadcast services, identifying prevalent means, methods and stages of broadcast piracy
whilst also considering rationales and justifications of protection of broadcasting
organizations in the law of international intellectual property rights. Therefore, while the
primary aim is to explore real challenges and problems that broadcasting organizations are
facing, this thesis will also explore the potential solutions for the adoption and modeling of
future norm setting in international intellectual property law with regard to the protection of
broadcasting organizations. This will be based on identifying different solutions applied to
the same challenges and problems in other relevant fields of copyright and related rights.
Hence, we also need to analyze the extent to which the theories and justifications on
copyright and related rights can be transposed to the international protection of broadcasting
organizations. Such an approach requires distinguishing similarities and differences between
copyright and related rights in general and between the traditional beneficiaries of related
rights protection in particular. The final solution might possibly be different from the existing
solutions provided by specific or individual national legal systems. Instead, such a potential
solution should be proposed in such a way that if it is adopted in a possible new broadcasting
treaty, it could be welcomed by different national legal systems offering sufficient
flexibilities and freedom to its future contracting parties enabling them to implement it in
compliance with their national jurisdiction and policies.

In addition to this, it is also useful to look beyond the existing international instruments on
protection of broadcasting organizations. Here the question to be answered is whether the
only possible solution would be an intellectual property type protection. This can be basically
considered from two approaches. The first implies non-intellectual property type protections,
which might be recognized as supplementary protections to broadcasting organizations.
Many areas of copyright and related rights law typically contain supplementary protections to
address concerns and challenges brought by new information and communication
technologies. For this reason, this thesis limits this approach to supplementary protections
provided in international instruments on copyright and related rights law, such as the WIPO
Copyright Treaty (WCT), and the WIPO Performances and Phonograms Treaty (WPPT). A
second approach consists of looking beyond the context of law. We will consider the issue of
to what extent the employment of mere technological solutions is sufficient to enable
broadcasting organizations to confront challenges brought by the new technologies. Finally
for the purpose of giving appropriate and effective protection to the broadcasting
organizations it should be noted that this should be without compromising other right
holders’ entitlements and interests. It may thus be useful to utilize the experiences from the
rights and protections granted to authors, performers and phonogram producers particularly
by the WIPO Internet treaties or WCT and WPPT. In addition to the comparative aspects of
the unauthorized exploitation of copyright and other related rights, a second methodology
applied in this thesis consists of a contextual analysis. Accordingly, the protection of
broadcasting organizations will not be analyzed without paying due attention to the
protection of authors and other beneficiaries of the related rights as well as the wider public
interest.

Methodology, scope and structure

In light of the recent conceptual, technical and legal developments and the effect and
challenges that these developments have had on the broadcasting industry and in line with the
current negotiations in the WIPO SCCR for a draft WIPO treaty on the protection of
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broadcasting organizations, this research seeks to study relevant issues and respond to related
questions with proposals for possible new rights and protections.

Chapter one consists of three parts. Part one addresses the genesis and concepts used when
we talk about broadcasting and broadcasting organizations. It defines the conceptual breadth
of the notion and acts of broadcast, broadcasting, broadcasting organization and reflects as to
whether such definitions need to be redefined by virtue of the recent developments in the
broadcasting industry. New public missions, namely, social, cultural and economic functions
of broadcasting organizations will be examined in part one. Part two discusses the functional
evolutions of the industry, which covers different technological platforms used for
broadcasting, and introduces new media services provided by broadcasting organizations and
how these new services have impacted on broadcasting. Part three is devoted to broadcast
piracy, defining broadcast piracy, and examining the different stages of piracy, as well as the
means and methods of piracy.

In Chapter two we will discuss academic theories and justifications for protection of
broadcasting organizations. In this Chapter, whilst acknowledging the old rationales or
justifying arguments for the protection of broadcasting organizations in intellectual property
law particularly, we will define some new rationales and justifying arguments for enhanced
and more effective protection of broadcasting organizations. The importance of this issue is
that the initial purpose for protection of broadcasting organizations through intellectual
property-type rights was to protect their investment and entrepreneurial works, ignoring any
intellectual creation and originality in their activities and broadcast signals. Due to the
contribution of vast creativity in the means and methods of broadcasting and new broadcast
services, we will judge whether -in addition to protection of broadcasters’ investment and
entrepreneurial works - there is any place to put forward new arguments to update their
intellectual property-type rights or grant them new property rights and protections.

Chapter three will provide an in-depth analysis of the existing legal regime of protection of
broadcasting organizations in the current international intellectual property law. Particular
attention will be given to provisions relevant to the rights or protections afforded to the
broadcasting organizations. This includes in particular the main international and regional
instruments. The purpose of this Chapter is to have a realistic efficiency assessment of the
current legal regime to judge whether it is capable of meeting the considerable changes and
developments of the broadcasting industry and to address the major threat to broadcasters’
legitimate interests and rights, i.e. piracy. The Chapter consists of two parts. Part one will
examine international instruments including the Rome Convention, the Brussels Satellite
Convention, the WTO-TRIPS Agreement, the European Agreement on the Protection of
Television Broadcasts 1961 (EAT) and the European Convention Relating to Questions on
Copyright Law and Neighboring Rights in the Framework of Trans-frontier Broadcasting by
Satellite (European Satellite Convention) (1994). In the second part, we aim to discuss the
main regional instruments including the Cartagena Agreement Decision No. 351 (1993); the
North American Free- Trade Agreement (NAFTA) (1993); and the relevant European Union
Directives i.e. Rental and Lending Rights Directive (1992), Satellite and Cable Directive
(1993), Term Directive (1993) and Information Society Directive 2001.

Chapter four reviews the historical and current WIPO initiatives to develop a new treaty for
the protection of broadcasting organizations. This Chapter consists of two parts. Part one
looks into different activities and negotiations sponsored by WIPO and its relevant organs,
namely the SCCR and its annual Assemblies. The activities and negotiations of these WIPO
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organs will be reviewed since discussions in this area began in 1998 up until the present day.
The next part is devoted to the content of the new draft treaty, where the following factors
will be addressed: the potential objectives of protection, the scope of the proposed treaty
(beneficiaries of protection), the object (subject-matter) of protection and the scope of
application.

The final Chapter will conclude by proposing new rights and protections for broadcasting
organizations in their pre-broadcast, actual broadcast and post-broadcast signals. It consists of
three parts. Part one will explore the two main approaches raised during the SCCR
negotiations namely the signal-based approach and the right-based approach. It explores to
what extent these approaches may affect the fundamental elements of the new draft treaty
introduced in Chapter four (the objectives of protection, the object (subject-matter) of
protection and the scope of application). Part two seeks to recommend the best protection
regime to the broadcasting organizations in an effective and uniform manner within the realm
of international intellectual property law. It aims to propose individual intellectual property
type rights and show how each individual right would be an appropriate and effective
response to the current needs of broadcasting organizations. On this basis it will further
reflect on the possible need for a new treaty and its optimal objectives and scope of its
application (beneficiaries of protection). This will be built on recent WIPO- sponsored major
trends (signal-based, right-based and technological neutral approaches) developed since
1998. It will show how the prevailing trend and each individual right would have a direct
bearing on the protection of broadcasting organizations. Part three presents other non-
intellectual property-type protections, which could be granted to broadcasting organizations.
It will examine the possibility of establishing supplementary protection mechanisms for
broadcasting organizations, including the protection of pre-broadcast signals, the protection
of technological protection measures and the protection of rights management information
employed by the broadcasting organizations.
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CHAPTER ONE

THE CONCEPTUAL AND FUNCTIONAL
EVOLUTION OF BROADCASTING
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Chapter one
Conceptual and functional evolutions of broadcasting

Part One. Genesis and concepts

I. The origin

The term ‘broadcasting’ was initially used in agriculture and farming. It meant the act of
cultivating the land or sowing over a wide area, especially by hand.” American engineers
subsequently found the word appropriate to describe the concept of radio transmissions to the
public. For, in the same way that farmers ‘broadcast’ seeds over a large field, radio
transmitters broadcast their signals or amplified modulation (AM) radio waves over a large,
or to, an open area.” The radio signal transmission was initially based on radiotelephony
(primarily developed between 1887 and 1920), which is the ability to send sound by radio
using amplitude modulation. However, though radiotelephony could be used for different
kinds of point-to-point communication, point-to-point radio communications are not
considered broadcasting. Broadcasting was based only on non-interactive point-to-multi-
point communication, which started with the invention of radiotelephony in 1920. The United
Kingdom and the United States of America were the first countries to use radio broadcasting
in the 1920s to transmit the music and news. A small radio station in Pittsburgh, USA
broadcasted the result of the American presidential election, the first time such an
announcement was made in this fashion, but it was only after discovery of the short waves
that global broadcasting became a possibility. *

In the beginning of global broadcasting, the vast majority of broadcasting activities were
carried out by particular governmental agencies or public organizations entrusted with
transmitting news and music to the general public. Broadcasting was also used as “a powerful
weapon of war or propaganda broadcasting that recalls the Second World War and then the
Cold War.” ° These organizations were financed by the public funds and editorially
controlled by state authorities. Therefore, many years after the beginning of public
broadcasting services, public-broadcasting organizations were the only broadcasters in the
majority of the countries. It was only later when commercial broadcasting organizations
appeared. The primary mission of these early broadcasting organizations was to provide the
news, music and other approved broadcasts to the public. The invention of television in 1927
irrevocably changed the landscape of the broadcasting industry. Broadcasting organizations
broadcasted a variety of programs, such as national and local news, sports programs, talk
shows, music programs, movies, other entertainment, and advertisements. They produced
some of these programs, most notably news programs, in their own studios. However, they
were also dedicated investors in content production, with much of the content of the

2 Farlex. The Free Dictionary. Retrieved October 3, 2014 from The Free Dictionary:

http://www.thefreedictionary.com/broadcast
3 Oxford University. (2002). Oxford English Dictionary (Fifth edition ed., Vol. 1). Oxford: Oxford University
Press p. 294.
: Wood, J. (1994). History of International Broadcasting. IET. pp. 1-2.
Ibid.
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broadcasts being produced by other right holders like copyright holders, performers and
phonogram producers.

Today, the vast majority of households have a radio and a television set. The World
Intellectual Property Organization (WIPO) has published a study showing that the TV
ownership had, by 2009, reached at least 90% in almost every region of the globe. °

The 21% century’s broadcasting organizations generally fall into one of two categories; (i)
public broadcasting organizations (also known free to air or public TV); and (i) commercial
broadcaster, or pay TV. The first category consists of broadcasting organizations that finance
their activities through advertising and/or license fees. Their broadcasts are usually non-
encrypted and free to air. Public broadcasting organizations, (as well as educational and
religious broadcasters) are generally owned and managed by public or governmental sectors,
(or religious and educational institutions), and generate their revenues primarily from
donations by individuals, foundations, governments and/or corporations. The main feature of
public service broadcasting is that its primary mission is providing a public service and not to
pursue commercial interests and maximize its profits, though these can also be
considerations.” Other commentators have stated, “that public service broadcasters, at their
best are independent of government and commercial interest and their sole purpose is to serve
the public interests.”

There is no standard definition for public service broadcasting.” Since 2005, UNESCO has
been working to define public service broadcasting (PSB); though no definition has been
globally accepted. For their own purposes, UNESCO describes public service broadcasting
as: “ a meeting place where all citizens are welcome and considered equals. It is an
information and education tool, accessible for all and meant for all, whatever their social and
economic status.” '° Nevertheless, aside from the debates within which the above description
was conceived there exist more major objectives and principles that might assist in the
formulating of a single, global common definition of public broadcasting services. According
to the Asia-Pacific Institute for Broadcasting Development (AIBD)'' public broadcast
services serves the entire population (geographic universality) contributes to the region’s
socio-economic development. It offers quality programs of information, education and
entertainment consistent with the community's moral and ethical values, and to all citizens
regardless of where they live. It ensures a high technical standard with proper balance and a
range of topics. It should have autonomous control over content (editorial responsibility) and
financial independence with strong accountability practices, supported by creative and
professional human resource, and strategic partnerships to enhance the mandate of public
service broadcasting. Furthermore, it should adapt readily to changes in science and

% WIPO Document SCCR/ 19/12, Study on the socio economic dimension of the unauthorized use of signals:

Part I: Current market and technology trends in the broadcasting sector of November 30, 2009, p. 58.

7 Asia- Pacific Institute for Broadcasting Development (AIBD). (n.d.). Defining public service broadcasting.
Retrieved October 3, 2014 from Asia- Pacific Institute for Broadcasting Development (AIBD):
www.aibd.org.my/node/94

8 Mendel, T., Kreszentia, D., Siochry, S. O., & Bukley, S. (2008). Broadcasting, voice, and accountability: a
public interest approach to policy, law, and regulation. University of Michigan Press, p. 37

? Ibid, p.193.

" Ibid.

" The Asia-Pacific Institute for Broadcasting Development (AIBD), established in 1977 under the auspices of
UNESCO, is a regional inter-governmental organization servicing countries of the United Nations Economic
and Social Commission for Asia and the Pacific (UN-ESCAP) in the field of electronic media development.

The Government of Malaysia hosts it and the secretariat is located in Kuala Lumpur.
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technology and exploit all significant digital platforms.'” In other words, “public service
broadcasting is an essential instrument to ensure plurality, social inclusion and to strengthen
the civil society.”" For the purposes of the law and policies of European Union (EU) public
service broadcasters are “broadcasters with a public service mandate.”* However, each
Member State has the freedom to define this mandate at national, regional or local level but it
“would be consistent with the objective of fulfilling the democratic, social and cultural needs
of a particular society, and guaranteeing pluralism, including cultural and linguistic
diversity.”"> Accordingly, they benefit from license fees or direct financial support from the
state to fulfill this public mandate. In the USA, public broadcasting organizations that are
known as Corporation for Public Broadcasting (CPB) are non-profit private organizations
mostly owned by non-profit organizations or state or local government.'®

The second category of broadcasting organization consists of commercial or pay-to-view
television companies. Private or commercial broadcasting services are those broadcast
services with profit making as their primary objective. Such companies pursue commercial
interests and maximize profits through paid advertisements during their TV or radio
programs or through the receiving of subscription fees and, more recently, through the
provision of new media services, including on-demand services, to their audiences. Thus,
commercial broadcasters use different conditional access systems and encrypt their
transmissions carrying program signals to ensure that only their subscribed customers have
access to receive any given program. The success of commercial television is subject to their
exclusive licensing of certain programs for example films, series and premium sport events,
on a geographical basis and for a limited period of time."’

I1. Definitions and concepts

There is no globally agreed definition of broadcast, of broadcasting or of a broadcasting
organization. These three concepts are defined differently in the national law of nearly every
sovereign state. Yet, there are common criteria that imply notions of those terms and indicate
their major aspects or constituent elements in the world broadcasting industry.

The most important and common feature of these organizations is that in almost all countries
they are subject to some sort of regulatory license. Obtaining a regulatory license is usually
subject to a broadcaster satisfying the existence of several qualifications of a relevant national
regulatory authority, for example, OFCOM in the United Kingdom and Switzerland. An
applicant should also be bound to obligations laid out by the regulatory authority, which they
are obliged to meet through out the duration of their broadcast licence. One of the most

12 Asia- Pacific Institute for Broadcasting Development (AIBD). (n.d.). Defining public service broadcasting.
Retrieved October 3, 2014 from Asia- Pacific Institute for Broadcasting Development (AIBD):
www.aibd.org.my/node/94
13 Banerjee, 1., & Seneviratne, K. (2005). Public service broadcasting: A Best Practice Sourcebook. Paris:
UNESCO, p. 6.
' European Commission. (2012, 12 04). Public Service Broadcasting. Retrieved October 4, 2014 from
Audiovisual and Media Policies:
Psttp://ec.europa.eu/archives/information_society/avpolicy/reg/psb/index_en.htm

Ibid.
' MacLoughlin, G. .. (2006). The corporation for public broadcasting,Federal funding facts and statutes. In L.
R. Lckes, Public broadcasting in America. (pp. 1-8). New York : Nova Science Publishers, p. 3.
7 WIPO Document SCCR/7/8, Protection of broadcasting organizations, Technical background paper prepared
by the WIPO Secretariat of April 4, 2002, p. 3.
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common qualifications is that a broadcaster should be organized as a legally registered entity
for example in the form of a registered company or organization. Regulatory obligations
include broadcaster’s legal and editorial responsibility in regard to their broadcast content. In
some countries, for example in Switzerland and in certain Member States of the EU,
regulatory obligations include an obligation to notify radio and television programs,
application of national or local media policies, fulfillment to license requirement in terms of
compatibility to the regulation on frequencies, antennas, equipment and installations,
transmission technology and finally permanent surveillance and monitoring.'®

Some broadcasting organizations produce their own content, and others purchase the rights to
broadcast another rights holders’ content. They also have decisions to make over when to
broadcast, scheduling, assemblance arrangements, and converting the content to program-
carrying signals and its final transmission to the public.

Regarding the concept and definition of broadcasting, a widely cited definition is that “it is a
kind of mass communication, which is sending of message to a multitude of receivers.”"’
This definition it is not accepted by all as the broadcasting has evolved over time, most
notably by the rapid development of communication technology. In a more general sense, it
could be defined as the transmission of broadcasts consisting of audio and/or video signals to
an audience, which could be the general public or a relatively large subset of such public. In a
strict technical language it is ‘converting’ data/information consists sounds, images, sounds
and images and any representation thereof to the ‘electronic signals’ and communicating
through electronic transmission to an intended addressee.

In the legal terminology, depending on in which legal context it is used, broadcasting is
defined differently. In international telecommunication law, broadcasting is one of the
telecommunication services that are under the competence of the International
Telecommunication Union (ITU). ITU has responsibility for the global standardization of all
telecommunication services including broadcasting services. It deals with the different
technical aspects of information and communication technology issues, for example
coordinating the shared use of the radio spectrum, assigning satellite orbits and establishing
worldwide standards on telecommunication systems. In section 1.3 of the ITU Radio
Regulations the term telecommunication is defined as “any transmission, emission or
reception of signs, signals, writings, images and sounds or intelligence of any nature by wire,
radio, optical or other electromagnetic systems™’ Under section 1.38 of this Regulation®'
broadcasting as a telecommunication service is defined as “a radio communication service in
which the transmissions are intended for direct reception by the general public. This service

'8 For example in the Swiss law, an applicant for broadcasting activities is must register before the Swiss
Federal Office of Communication (OFCOM) before starting transmission and has to comply a package of
regulatory license obligations. This obligation includes all broadcasters regardless of the type of transmission
(internet, wire, frequencies, satellite) unless they are of minor significance in media terms. This relates to
offerings, which fewer than 1000 receivers can receive or which transmit editorially unprocessed data (weather
images, time information, emergency numbers, etc.). Anyone who does not comply with the registration
obligation or who submits registration late or incompletely or provides false information may be subject to a
charge of up to CHF 10,000.
For details of the Swiss law see:
Federal Office of Communication. (2012, 10 18). Registration obligation for radio and television broadcasters.
Retrieved October 4, 2014 from Federal Office of Communication:
http://www.bakom.admin.ch/themen/radio_tv/01107/02357/index.html?lang=en
19 Crisell, A. (2012). An Introductory History of British Broadcasting (2nd Edition), London, Routledge, p. 2
20 International Telecommunication Union (ITU). (2012). Radio Rgulations (RR) (2012). Retrieved February 13,
221015 from www.itu.int: www.itu.int/pub/R-REG-RR-2012.

Ibid.
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may include sound transmissions, television transmissions or other types of transmissions”.

The main reason that all broadcasting services should conform to the ITU Radio Regulations
and standards is that all Member States of the ITU are allowed to have broadcasting activities
only on the allocated® radio frequencies. ITU Radio Regulations (RR) do not define a
broadcasting organization, but using the above explanation broadcasting organizations in
international telecommunication law could be defined as organizations, such as;
telecommunication service companies, satellite organizations and cable service providers,
authorized by a national telecommunication administration to engage in signal transmission.
Some commentators™*, while trying to define broadcasting organizations, have referred to the
definition of a ‘broadcasting station’ in Article 1 of ITU Radio Regulations, which seems
irrelevant to the broadcasting organization. ITU Radio Regulations define broadcasting
stations as “one or more transmitters or receivers or a combination of the two, including the
accessory equipment, necessary at one location for carrying on a radio communication
service, or the radio astronomy service”. Broadcasting stations are indeed stations with
assigned frequencies for broadcasting.

In international intellectual property law the definition of broadcasting stems from the
International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations or the Rome Convention (1961). It is the “communication of a
work or an object of related rights to the public by wireless transmission.”* This definition
only covers terrestrial wireless and possibly satellite broadcasting. Any wire-based
transmission even to the general public i.e. cable casting, internet casting, webcasting and the
interactive making available of works and objects of related rights over computer networks
(where the time and place of recegtion may be individually chosen by members of the public)
are excluded from this definition.*

To understand the meaning of broadcasting in the context of intellectual property law one
must consider the history behind it. First, it is necessary to consider the provisions of the
Rome Convention (1961), which still governs the neighboring rights of broadcasting
organizations in an international context. In addition to this, the provisions of the Convention
have been adopted in much of the national legislation of the 91 countries, which adhere to the
Convention®’

According to paragraph F of Article 3 of the Rome Convention “Broadcasting means the
transmission by wireless means for public reception of sounds or of images and sounds.”**

According to this definition, there are three clear points that determine the scope of this
definition; first, the subject matter of broadcasting should be audio, either by radio or
television; second, the means of transmission should be wireless; and third, the transmission

* Ibid.
2 Allotment (of a radio frequency or radio frequency channel) is entry of a designated frequency channel in an
agreed plan, adopted by a competent conference, for use by one or more administrations for a terrestrial or space
radio communication service in one or more identified countries or geographical areas and under specified
conditions.
2 Ogawa, M. (2006). Protection of broadcaster’s rights. Leiden: Martinus Nijhoff Publishers p. 26
> World Intellectual Property Organization (WIPO). (2003). Guide to the Copyright and Related rights Treaties
Administered by WIPO and Glossary of Copyright and Related Rights Terms (Vol. 891(E)). Geneva: World
gltellectual Property Organization (WIPO), p. 270.

Ibid.
2" International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations, 26 October 1961, 496 UNTS 43 (entered into force 18 May 1964) [WIPO Rome Convention]

2 WIPO Rome Convention, Article 3.
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should be for public reception”, which is a non-interactive point to multi point transmission.

A second definition of broadcasting in the context of intellectual property law may be
constructed from the Berne Convention.”® Paragraph 2 of Article 2bis’/, paragraph 3 of
Atrticle 3°? and paragraph (1) (i) of Article 11bis of the Berne Convention 3 refer to
broadcasting as communication to the public of works by wireless means.** It should be
acknowledged that the two above definitions of broadcasting in the Berne and the Rome
Conventions conform to the concept and level of development in broadcasting and
communication technology in the first decades after the invention of free to air radio and
television. Considering the subsequent development of communication technology, which
has caused new platforms for signal transmission and content delivery, for example satellite
TV, the international community (led by WIPO) has been seeking to modernize broadcasting
in the Berne and the Rome Conventions.

Article 1(viii) of the Brussels Satellite Convention® defines distribution in a way that
reminds us conceptually, it is a developed or supplementary definition of broadcasting in the
Rome and the Berne Conventions. According to this Convention distribution is the operation
by which a distributor transmits derived signals to the general public or any section thereof.

Fourthly, The Cartagena Decision 351 (1993)* defines a broadcast in place of broadcasting
as “broadcast shall include the production of program-carrying signals intended for a
broadcasting or telecommunication satellite, and also distribution to the public by a body that
broadcasts or disseminates the transmissions of others received by means of such a satellite.
(Article 40)” Two things should be noted here; firstly, that the decision defines broadcast as

2 WIPO. (1981). Guide to the Rome Convention and to the Phonograms Convention. Geneva: WIPO
Publication No. 617 (E), p. 24.

39 Berne Convention for the Protection of Literary and Artistic Works, as revised at Paris, 24 July 1971, 1161
UNTS 3 (entered into force 15 December 1972) [Berne Convention]

3! Berne Convention, Article 2 bis, paragraph (2) “It shall also be a matter for legislation in the countries of the
Union to determine the conditions under which lectures, addresses and other works of the same nature which are
delivered in public may be reproduced by the press, broadcast, communicated to the public by wire and made
the subject of public communication as envisaged in Article 11bis(1) of this Convention, when such use is
justified by the informatory purpose”. In this Article “broadcast” is distinct from communication to the public
by wire.

32 Berne Convention, Article 3, paragraph (3) “The expression “published works” means works published with
the consent of their authors, whatever may be the means of manufacture of the copies, provided that the
availability of such copies has been such as to satisfy the reasonable requirements of the public, having regard to
the nature of the work. The performance of a dramatic, dramatico-musical, cinematographic or musical work,
the public recitation of a literary work, the communication by wire or the broadcasting of literary or artistic
works, the exhibition of a work of art and the construction of a work of architecture shall not constitute
publication.” In this it is clear that the communication by wire is not broadcasting.

3 Berne Convention, Article 11 bis, paragraph (1) “Authors of literary and artistic works shall enjoy the
exclusive right of authorizing:

(i) The broadcasting of their works or the communication thereof to the public by any other means of wireless
diffusion of signs, sounds or images.” In this Article, broadcasting is equal to wireless communication to the
public.

** WIPO, Guide to the Copyright and Related rights Treaties Administered by WIPO and Glossary of Copyright
and Related Rights Terms, WIPO Publication No. 891(E), (Geneva, WIPO, 2003) 270.

3% Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite, 21 May
1974, 1144 UNTS 3 (entered into force 25 August 1979) [WIPO Brussels Convention]

36 ANDEAN Decision No. 351 - Common Provisions on Copyright and Neighboring Rights, Gaceta Oficial del
Acuerdo de Cartagena, 17 December 1993, X - No 145 (entered into force 21 December 1993) [ANDEAN
Decision No. 351].
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the ‘production’ and ‘distribution’ of program-carrying signals either intended for
broadcasting organization or distributed to the public. Secondly, that satellite broadcasting is
also added to the scope of application.

Furthermore, the European Convention Relating to Questions on Copyright Law and
Neighboring Rights in the Framework of Trans-frontier Broadcasting by Satellite (European
Satellite Convention) (1994)*" defines the notion of broadcasting in Article 1 as follows:

1. The transmission of works and other contributions by direct broadcasting satellite is
broadcasting.

2. The transmission of works and other contributions by fixed service satellite under
conditions which, as far as individual direct reception by the general public is concerned, are
comparable to those prevailing in the case of direct broadcasting satellites, shall be treated as
broadcasting.

3. The transmission of program-carrying signals in encrypted form is considered to be
broadcasting, in cases where the means for decoding the broadcast are made available to the
general public by the broadcasting organization, or with its consent.

Finally, the last definition of broadcasting in international law is contained in Article 2(f) of
the WPPT (1996)*® which is very close to the definition presented by the European Satellite
Convention and reads as follows:

“Broadcasting means the transmission by wireless means for public reception of sound or of

images and sounds or of the representation thereof; such transmission by satellite is also
broadcasting; transmission of encrypted signals is broadcasting where the means for
decrypting are provided to the public by the broadcasting organization or with its consent.”

It seems even after the WIPO Internet treaties, the broadcasting industry has evolved. Since
new platforms for example mobile broadcast came into existence and the existing definitions
of broadcasting needs to be revised. Based on a technologically neutral approach, the
definition should be able to cover both radio/ sound broadcasting and television broadcasting
over all present distribution platforms; applicable to all wireless transmission systems and
compatible with the new audiovisual media services. Therefore, we can define broadcasting
as the wireless transmission of electronically generated program-carrying signals for
reception by the public by a broadcasting organization or on behalf of a broadcasting
organization on whatever medium or platform and regardless of the means of transmission.

II1. Public missions and economic significance

1. Public missions

The first function of the original broadcasting organizations was the fulfillment of their
mission to provide services to the general public. Broadcasting organizations are key players
in improving public awareness, guarantee freedom of expression, allowing for the access to
knowledge and information and the facilitation of the application of some of the basic human
rights around the world. According to the level of development in countries, a broadcasting

37 European Convention relating to questions on Copyright Law and Neighbouring Rights in the Framework of
Transfrontier Broadcasting by Satellite, 11 May 1994, ETS No 153 (entered into force 1 December 1999)
[European Satellite Convention]

** WIPO Performances and Phonograms Treaty, 20 December 1996, 2186 UNTS 203 (entered into force 20
May 2002) [WPPT]
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organization, as far as the public of that country is concerned, meets their needs by
transmitting any of the following; news, documentaries, entertainment and drama
productions. Broadcasting organizations therefore can provide a showcase for local talent and
creativity and act as manifestation of expression and a catalyst for political, social and
cultural development.” They can also contribute in social cohesion and adaptation to
dynamic changes in the process of modernization. As an example, according to the Swiss
Broadcasting Act’, SRG SSR “must in particular promote understanding, cohesion and
contacts between the different parts of the country, their language communities, their cultures
and their social groups.”*! Other important social functions of the broadcasting industry are
the encouragement of learning, of increasing the knowledge of the general public and finally
the creation of various artistic works such as musical and cinematographic works. The
industry encourages authors and other content producers to create valuable works and video
and/or audio programs. Authors and performing artists often owe their popularity and
reputation to those broadcasting organizations that share their work because it is they who
distribute or communicate content and make huge financial investment towards the
dissemination of works, performances and other artistic creations to the public.

Broadcasting organizations are the main source of live news and reporting throughout the
world, having adopted a model, which is the easiest and cheapest for the public to consume.
However, the flip side of this is that it is very costly and expensive for the industry. The
public is used to having access to reporting on international and national events as they occur.

Broadcasting organizations are not the sole source of news media, and newspapers and other
media sources also provide news and current affairs to the public. Newspapers, however, are
not able to compete with broadcasting organizations for the following reasons:

Most newspapers are published once a day and therefore cannot transfer live news or live
reports to their addressees;

The addressees of each newspaper are different from the others and due to the limitation of the
number of people interested in buying and reading each newspaper, the coverage of
information among the general public is not the same;

Most newspapers are faced with territorial limitations, both in publication and distribution in a
given country. Therefore, in addition to the minute-by-minute attraction of the people of the
world to the news, broadcasting organizations can became the primary influencing tools of
governments even replacing their choice of military forces.

National governments can also benefit from the reach of broadcasting organizations by using
them to publicize messages relating to public health, early warning and disaster management,
combating infectious diseases, and weather forecasting especially in emergency situations.
Nevertheless, within the history of broadcasting there are also examples when national
governments have used broadcasting organizations in other countries to further their own
geopolitical goals; For example, Nazi Germany used radio to terrorize neighboring countries,

3% World Broadcasting Unions (WBU), Declaration on the WIPO Draft Treaty on Protection of Broadcasting
Organizations in the twentieth session of WIPO Standing Committee on Copyright and Related Rights (SCCR),
Geneva, June 21 to 25, 2010.

" Swiss Federal Radio and Television Broadcasting Act of 24 March 2006, Section 24.

4 European Audiovisual Observatory. (2013). 2013 Year Book, Television, cinema, video and on-demand
audiovisual services in 39 European States (Vol. 1). Strasbourg: European Audiovisual Observatory. p. 42.
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the former Soviet Union maintained a vast global broadcast network to promote communism in
the world and finally the American government established the Voice of America in numerous
languages to convey the USA perspective on world events and familiarize a foreign audience
with the American political system and culture.*?

Finally, we can conclude that the broadcasting industry operates as a highway for global traffic
of culture and information. The increased number of broadcasting organizations, satellite
television and radio stations, which are equipped with the new communication and information
technologies, has led to increased global traffic of culture, traditions and knowledge and
achieving common or better understanding of the world.

2. Economic significance of the industry

Information and communication technologies (ICTs) “have played an essential role in the
globalization of the economy. The protection of intellectual property rights (IPRs) is an
essential factor in international economic affairs”.*’ As far as the economic impact of the
sector is concerned, the broadcasting industry continues to be a flourishing one. “The
flourishing industries bring incentive for investment, thus contributing to the economic
prosperity of the nation.”** This is why the economic arguments of granting intellectual
property rights (IPR) are in support of the broadcasting organizations. Broadcasting
organizations create jobs, provide training and expertise, and stimulate economic
development, which has positive effects extending far beyond the broadcasting sector itself.
Today, there is no doubt that the program output of broadcasting organizations could be
counted as intellectual capital of such organization and “with the growing importance of
intellectual capital, particularly to the Triad countries (i.e. countries of the European Union,
the United States and Japan), which produce most of it, intellectual property rights have taken
center stage in international economic affairs.”*® Therefore, the broadcasting industry seeks
to recoup its investments and expenses through licensing rebroadcasting of their live
broadcasts and fixation of their broadcast or through lending, sales, making available and
other forms of communication. Accordingly, proper protection of the broadcasting industry
will encourage the dissemination of all categories of broadcasts e.g. sports, TV shows, films,
series, news, documentaries and valuable copyrighted works, which will then benefit the
broadcasting industry, content producers, authors of works, commerce and society as a
whole.*

2 Puddington, A. (2003). Broadcasting Freedom: The Cold War Triumph of Radio Free Europe and Radio
Liberty. Kentuky: University Press of Kentucky, 2003, p. ix.

# Rao, P. M. (2008). The Information and Communication Technologies and Enforcement of Intellectual
Property Rights: A Relationship, perspective. The Journal of World Intellectual Property, 11 (2), 105. p.105

* Sterling, J. (2003). World Copyright law: protection of authors’ works, performances, phonograms, films,
video, broadcasts, and published editions in national, international and regional law (2nd ed.). London: Sweet
and Maxwell, p.59.

* Rao, P. M. (2008). The Information and Communication Technologies and Enforcement of Intellectual
Property Rights: A Relationship, perspective. The Journal of World Intellectual Property, 11 (2), 105, p. 108.

% In 2003 WIPO published a “Guide on Surveying the Economic Contributions of the Copyright- Based
Industries”. The Guide summarizes existing experiences in assessing the economic contribution of the
copyright-based industries to national economies and offered guidelines to those studying the creative outputs in
economic terms. Based on the Guidelines, WIPO also published “National Studies on Assessing the Economic
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Today’s broadcasting industry is a very highly competitive one and the center of this
competition is the attraction of a national and international audience. To offer a unique
combination of news, entertainment, sports and other types of programming, any new entrant
to the market requires significant amount investments in utilization of qualified human
resources and other different technical and managerial facilities. A program watched or
listened to by addressees is the result of the collective efforts of many individuals, exercising
significant creative, organizational and technical skills, and utilizing considerable economic
and financial resources. However, investment return is not guaranteed in this industry. It is
due to some extraordinary risks brought by the ever-developing communication technology.
Digital technology with its all-impressive achievements and facilities also brought problems
and created some rather new challenges. Amongst the considerable challenges that
broadcasting organizations encountered are unauthorized use of their broadcasts and the
phenomenon of signal piracy that jeopardizes their investments and resources very gravely.

The broadcasting industry is one of the core copyright industries, according to WIPO.*” This
industry provides a considerable contribution to the national economy and development, and
also has direct and indirect consequences on other core copyright industries. In 2003, WIPO
started an annual research project to assess the economic contribution of industries, which are
dependent on copyright and related rights protection including the broadcasting industry.
This is based on a series of major indicators including contribution to GDP, employment and
foreign trade. Based on this study, the contribution of the broadcasting industry to the overall
core copyright industries GDP is 12.18%. On the other hand, the industry contributes
contributed 6.77% out of all core copyright industries contribution to the employment.*®

Contribution of the core copyright industries to GDP by industry
(Chart and data prepared by the WIPO) *

Contribution of the Copyright-Based Industries” which now available as WIPO Publication No. 624. A sample
excerpt from the book (US study) is also available at the following site:
http://www.wipo.int/ip-development/en/creative industry/pdf/ecostudy-usa.pdf (Last visited October, 2014)

For instance, according to the above study the “value-added” to the economy of the United States of America by
the Core copyright industries reached $626.2 billion or 6% of the United States of America’s economy in 2002.
In the same year, the value added by the total copyright industries was $1.254 trillion or 12%. Another example
is a study on Latvia where the core and interdependent copyright industries contributed 4.0% of the GDP and
4.4% employment to the economy in the year 2000.

*" The core copyright industries are classified into press and literature, ‘music, theatrical productions and
operas’, motion picture and video, radio and television, photography, software and databases, visual and graphic
arts, advertising agencies and services and copyright collecting societies.

* In terms of employment the main categories of jobs in the broadcasting industry are program production
occupation, news related occupation, technical occupations (editing, selecting and programming, recording and
creating graphics), sales and related occupations and finally management occupations

* World Intellectual Property Organization (WIPO). (2012). WIPO studies on the economic contribution of the
copyright industries. Geneva: World Intellectual Property Organization (WIPO), p. 15.

Available at:
www.ip-watch.org/weblog/wp-content/uploads/2012/02/WIPO-Copyright-Economic-Contribution-Analysis-
2012-FINAL-230-2.pdf (Last visited October, 2014|)
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Broadcasting organizations play an important role in employment. It is often an
entrepreneurial industry in every country regardless of their different levels of economic
development. As a leading media industry and due to its special features and popularity, the
broadcasting industry continues to be a very attractive industry for job seekers in the national
and international employment market. Statistics on direct and indirect job creation by the
broadcasting industry in different countries leads us to draw some important conclusions,
some of which we will discuss here. The position of the industry in the USA is one of the
best examples of the major economic aspects of the industry.”’ The broadcasting industry

* Ibid.

I According to the report published by the USA Commerce Department’s Economics and Statistics
Administration and the USPTO titled ‘Intellectual Property and the U.S. Economy: Industries in Focus’
“intellectual property-intensive industries in the United States support at least 40 million jobs and contribute
more than $5 trillion — or 34.8 percent of — US gross domestic product (GDP). In 2010, 22.6 million jobs were
in the 60 trademark-intensive industries, while 3.9 million jobs were in the 26 patent-intensive industries, and
5.1 million jobs in the 13 copyright-intensive sectors.” Porteus Viana, L. (2012, April 12). US Government
Report: IP Boon To US Economy, Accounts For 40 Million Jobs. Retrieved October 4, 2014 from Intellectual
Property Watch: http://www.ip-watch.org/2012/04/12/us-government-report-ip-boon-to-us-economy-accounts-
for-40-million-jobs/
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provided about 316,000 waged and salaried jobs in 2008.>* Thousands of direct and indirect
jobs in the world are also created or reliant on the broadcasting industry, and it is therefore
considered to be, in many countries, a competitive and glamorous industry to be involved

- 53
1m.

Part Two. Functional evolutions in the industry

The broadcasting industry began with terrestrial analogue signal transmission. Traditionally it
is based on analogue system and audio or video contents converted on a one to one basis into
a modulated radio wave signal. Therefore, it was totally dependent on limitation in spectrum.
Spectrum is a unique and very expensive asset of any country and therefore countries seeks to
maximize the exploitation of the spectrum within their borders. Spectrum can be used for
broadcasting, mobile, emergency and wireless broadband communication. The International
Telecommunication Union (ITU) has defined analogue as “transmission of voice and images
using electrical signals”; and the analogue system of signal transmission as a
“telecommunication network in which information is conveyed as a continuously varying
electronic signal.”**

The invention of digital signal transmission and emergence of new platforms other than that
of terrestrial signal transmission has dramatically changed the landscape of the broadcasting
industry. According to the definition provided by the ITU ‘digital’ is the representation of
voice or other information using 0 and 1. These digits are transmitted as a series of pulses.
The digital system of signal transmission is a telecommunication network in which
information is converted into a series of distinct electronic pulses and then transmitted as a
digital bit stream. Digital networks allow for higher capacity, greater functionality and
improved quality.””> After the digital signal transmission was adopted by the broadcasting
industry, it has had considerable economic impacts on the industry, both positive and
negative. In regards to the positive impacts of digitalization the increase in quality and
resolution of watched or listened programs are the most noteworthy and most obvious to the
consumer. It has brought capability of compressing audio and video signals by one of two
different compression algorithms, MPEG-2 and MPEG-4 resulting in broadcast signal
transmission requiring less space.’® As a result of digitalization, satellite broadcasters have

52 United States Department of Labor, Bureau of Labor statistics. (n.d.). Occupational Employment Statis