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A modern audience reflecting on crime and punishment in the United
States in the last generation could not help noticing some trends that have
become the subject ot heated political debate in the media. Among these
developments, two stand out as particularly alarming and infamous. First,
in reaction ro a perceived rise in crime, penalties tended to become
harsher. to the point that even some judges have occasionally found them-
selves morally unable ro abide by mandatory sentencing laws. In 1991, the
New York Tintes reported that Harold H. Greene, a federal districr judge
(Washington, D.C.), refused to sentence Joseph Hunter, convicted of sell-
ing one tablet of Dilaudid (synthedc morphine, allegedly the equivalent of
onc-cightieth of one gram of crack), to the mandatory sentence of seven-
teen and a half to twenry-one and a half years in jail as required by federal
guidelines and imposed instead a thircy-seven-month term. Judge Greene,
a key activist in the civil rights movement in the 1960s, commented that

[ his essav was read at various stages at Columbia University, the University of Zurich, the Feole Noy-
male Supéricure in Paris, the University of Odense. and the 1996 American Philological Association’s
annual meeting in New York. fe beneficed from the learned comments from members of the audience
inall places. Special thanks go to Professors J. Andreau. W, Burkert, Alan Cameron, J. Carlsen, WV
Harris, ). R, Lenz, C. Marek, Co A Marinescu, M. Peachin, J. P Roth, G Rowe, F. Siegert, and
AL LB Sirks and, above all, 1o che lace Professor Morton Smith, to whose memory this inal version is

dedicated. even though (or becaused he was not happy with some pare of it



the mandartory sentence violates the Fighth Amendment’s ban on “cruel
and unusual punishment,” due to the “enormous disparity”™ between crime
and penalty, and called it barbaric.' Buck in the 1980s, wich substanial
public support; the Reagan and Bush Republican administrations relent-
lessly pushed for expanding the list of capital offenses, and the pressure
mounted so high that some members of Congress felt the need in the fall
of 1990 to introduce legislation limiting the use of the death penaley o
cases involving at least two aggravating factors.?

second, since the death penalty was declared constitutional by the
Supreme Court in 1976 and reinstated in chirty-cight of the fifty sates, the
system has been suspected of being unfairly skewed roward black people,
who are “three times more likely 1o be charged, convicted and execurted for
killing whites than whites are for killing blacks.™ Harsher punishments
and a double standard in their application are the products of contempo-
rary American society and of its political and judicial systems buc are nei-
ther confined to thent nor historical noveldes. This essay will discuss both
phenomena in. the context of Roman sociery from the late republican
period to the beginning of the fourth century a.n. In doing this, I will try
to illustrate how Roman law reHected Roman practices and how ancient
attitudes evidenced by legal, licerary, cpigraphical, and papyrological
sources were consiscent with then existing social structures.

Sources

[ start with a survey of ancient sources. There 1s no such thing as a Roman
code of criminal law. Civil law and criminal law were originally parts of

1. New York Times, 27 Jan. or, 8. M. Weill in an obituary published in the Duernational Her-
ald Tribune (1 Fan. 2000, 53, reports that Judge Greene had developed over the vears a reputation for
“fairness. encigy, intelligence and - in particular— -commitment w due provess. the rule of law and the
independence of the judidiary.”

2. See New York Times, 25 Sept. 1990, By (NL (L Nash, quoting Professor 1. P Robbins, Ameri-
can University in Washington).

1. Ihid. Governor George Ryvan, a Republican who still supports capical punisbment. decided
declare a moratorinm on exccution while a commitree reviews the death penaley procedures, because
of the high risk of killing innocent persons Unternational Herald Tribune, « Feb. 2000, 40, A similar
measure was passed in 1999 by che Nebrasha legislature but was evenwally vetoed by its Republican
governor, Other stares {Pennsylvania, Washington, New Jersey, and Maryland) are considering legis-
lation 1o halt executions emporarity. while the Nattonal Bar Association has for vears called for a
national moratorium. A new stady of the application of capital punishment in the Unired States by a
Columbia University law professor, ). Lichman, undetlines other Faakes with the American syseem (see

Trrernational Herald Tribue, 15 June 2000, 3.



the same package. Thus, the legislation of the Twelve Tables deale inci-
dentally wich eriminal offenses. Tes provisions belonged to an carlier socio-
historical contexr, and it is unclear to what exrent thev were saill valid and
enforced in the late republican period. The material preserved in chis
“codihication” reflects the gradual ransition from private to state-adminis-
tered justice. For my purposc here, its value lies in underlining the sym-
bolic aspect of punishment; the connection between the nature of a crime
and its penaley, most visible in the mode of execution in capital cases; and
the occasional subsritution of monetary compensation for physical retalia-
tion, thus creating a new distinction between the concepts of civil damages
and criminal repression.

Most of the criminal legislation in force during the Principate was
enacted by Sulla, Augustus, and Augustus’s successors. I is partly pre-
served in Justinian's Digest and Code (book 9). The classical jurisprudence
compiled in the so-called Libit rerribiles (Dig. 47—49) 1s the closest we ger
to a Roman scholarly discussion of criminal law.7 It consists of legal opin-
ions abour the application of individual laws from the time of Augustus to
che first half of the third century a.n. Quite a few jurists wrote books on
criminal procedure® or appeal.” They and others focused on magiscrates
with judiciary competencies, such as Roman pretects or provincial gover-
nors." Books on the latter category may offer a glimpse of the application
of Roman criminal law in the provinces. Aclius Marcianus authored a
book on prosccurors,” and Arcadius Charisius, in the late third century.
wrote one on wimesses.'” Papinianus, Paulus, and Ulpianus published

4. Sce Alexander 1984 Lovisi 1999, 65-95.

5. See Bauman 1996, 115—40.

6. Volusius Maccianus Lifwd Nl e indicin publicis: Venaleius Saoarninus Lobes 11 de iudiciis
publicis = publicornn fndicioron: Callisirus Libri VI de coguitionibus: Aemitius Macer Libri 1 pub-
licorwm fudictorum (s de prblecis sudiciist; Pavlus Liter shigudavis de cognitionibus: Pavlus Liber singu-

.

Laris de extraordinagriny crimintbus: Paulus Liber sis v publicis iwdiciis: Ulpianus Lifri X de

anuibus wribenalibus: Marciwas Lib 1T de publicis indicies (- /ﬂu///im/’um iudicioren): and possibly
Marcellos Libri 1 publicoriein. Add Aeius Capito, according to Gelll AV g and 10,65 see Bavman
[9u6, G195 nn. 5—G6,

= Aemilius Macer Lilid 1 dde appellationibus: Paclus Liber singudaris de appellationibus: Ulpianus
Libii W de appellationitunse Marcianus Litri 1 de appellationibus.

8. See Venulelus Sawarninus Libre [V de officie procossidis: Aemilius Macer Libvi 11 de offrcio prac-

sEgtlaris

sidis; Paubus Lili 11 de officio proconsslis: Ulpianas Liri N de officio procousulis: Paalus Lid

de ofliciv pracfecti vigihnm; Paulus Liber singubaris de officio pracfecti wrbis; Mpianus Liber singielaris de
affrcio practicti vigibon: UNpianus Liber siagularis de officio praefects wrbis; Arcadius Charisias Liber siir
aubiiis de officio pracficsi praciorio; and possibly Mavecllus Léber singuliris de officio praesid in2).

9. Marcianus Liber singularis de delaroribys.

1o, Arcadius Charisias £iber singrelarvis de testibi.



monographs on specific crimes.” such as adultery. Imperial constitutions
and senatorial decrees were the subjects of learned commentaries by vari-
ous authors.® Herennius Modestinus, Claudius Saturninus, and Paulus
wrote on penalties.”s Ancillary questions. pertaining, for example. to con-
victs” property rights and succession, were deale with in a treadse by
Paulus.™* Although this legal material has been heavily excerpred. arranged,
and sometimes updated by the compilers, icstill provides a fairly derailed
and accurate picture of what criminal law looked like during the Princi-
pate and, to some extent, of it chronological development.

Apart from the Justinianic rradition, another compilation, attribured
to the late classical jurist Paulus, was written in Africa around 300 aA.D.
and transmirted through a Visigothic channel. The so-caltled Sententiae
(Pseudo-)Pauli were held in high regard by Constantine, who gave them
force of law, ranking in authority only second ro imperial legislation.” In
the last chapters of this work, the reader can find a seriking variety ol
forms of punishment for a far-from-comprehensive list of crimes, such as
thett of catde, violations of tombs and other sacrilegious acts, arson,
astrology and other forms of divinarion, theft in an imperial mine or
mint, desertion, rebellion, murder and poisoning (including human
sacrifice and abortion with a lerhal outcome for the mather), parricide,
forgery, public violence and robbery, corruption and embezzlement of
public funds, maiestus, illegal canvassing, kidnapping, and military trea-
son, to name only some.'®

The historical perspective is, however, largely enhanced by the use of

literary sources, mostly historiographical. Few topics exert more fascina-

1. Papiniunus Libri 1] de adulieriis: Papinianus Liber singularis de adwdreriis Palus Libei 1T de

adilteriis Vanlas Liber singutaris de aclecriis: Ulpianus Libri \de adultersis (= ad logen Nulion de adul
teri).
12, Gaius Lbri NV ad legemn Tl et Papian; tunivs Mauricianas Libri V1 ad legen Tulinin et
sapion; Vawlus Libri X ad fegews Dcliaon et Papiaon: Paulus Liber singuldaris ad seiaiiis covsultum Trorpil-
Fraiaion: Vaulas Liber singudaris ad senatusconsiadton Libortanun; Ulpianus Libyi 11 ad legesie Tl de

elridreris: Ulpianus £ 70vi XN adl legem Tuliain et Papiam; MavGanus Liber singularis ad senavusconsulium
¢ 7 4

Lurpillisn,

15, Herennius Modestinus £ ibri 1V de paenss: Claudius Satueninus Liber singadaris de pocnis
prgairornns; Paulus £iber shigularis de pocitis ovisiis Jegunr: Pavlus Liber siugulavis de poeiis it
Paulus Liber songubaris de pocidis paganoriin.

vy Pavlas Liber singudaris de portionibus quac liberis daniateri concedumtui.

15. Coel. Theod. 142 (D 32200 See Liebs 1993 Rilinger 1988, 6382,

36, Paulus Sewn 5.7 31, 1o which one should add certain forms of damage done o a person. such
as procuring Ueaocininmy: <. sy tde tninriis). The so-called Leiden fragment, firse published in 1956,

alsa concerns criminal Lows see Kunkel 1973, 149 no 1.



don on any audience than does the suffering of others. Reports of tortures
and exccutions are considered highly enterraining and provide ancient
(and modern) writers with a way to assess the judge's. the executioner’s.
the crowd’s. or rhe victim's character and to picture the hardship of the
past. The biographical genre, from Suctonius to the Hiscoria Augusta, had
no qualms about exploiting this rhetorical device. An abundanc Christian
licerature. including the New Testament and the Acts and Passions of mar-
ovrs, supplements, with various degrees of objectivity, the more or less
fictional accounts of Greek and Latin pagan writers. No less biased, but
legally more accurate and detaifed, are the few forensic speeches allegedly
pronounced by Cicero and Apuleius on the occasion of actual criminal wi-
als. On the basis of such questionable and heterogeneous sources, histori-
ans must try o reconstruct the Roman criminal system and its application
over a large geographical area and a long time span. A significant help
derives from the all wo scarce documentary evidence provided by Latin
inscriptions recording municipal laws and private corvespondence and by
Greek papyri preserving judiciary proceedings and petitions from Roman

Eovpu

Criminal Procedure

How the Roman authorities responded to crimes, to what extent their
response was determined by social factors, and what explicit or implicit
meanings were attached to penalties depended on the structure of the judi-
cial system. The emergence of a state-sponsored criminal procedure {/iedi-
cia publica) is connected with the police jurisdiction (coercitio as parc of
[mmperiiiv) of Roman magistrates, musrly the urban practor and the tresviri
capitules. These magistrates, or their representatives (quaesitores), werce as-
sisted by ad hoc courts (quaestiones extraordinariae) acting as advisory
commiteees (consilinm). During the second century B.C., some of these
courts became permanent (quaestiones perpetuae) and specialized in certain
categories of crimes. For instance, the guaestio de falsis tried all cases of
forgery (wills, ete.) and counterfeiting. Such jury courts provided the set-
ting for the enforcement of later criminal legislation: Sulla’s leges Corneliae
and Augustus’s leges Tuliae. In this system, any citizen could act as prose-
cutor, whether or not he had been wronged, because in this role he was
considered as a defender of public order. His motives could be, needless 1o
say, quite ditferent. The jury would reach a verdict, and in case of convic-



tion, the sentence and its execution were left to the magistrare’s care.'”

Augustus's political and judiciary reforms resulted in the establishment
of a new criminal procedure—derived in fact from the procedure preva-
lente outside Rome, ltaly, and Roman colonies™—whereby justice was
administered by a represenrative of the Roman state (the emperor or the
Senate) who was in charge of the whole procedure, from the presentation
of the evidence and testimonies up to the verdict, sentence, and execution.
In addition to traditional republican promagistrates in charge of
provinces, the emperor himselt had a criminal jurisdiction attached to his
imperium proconsulare, exercised in part by his legates and procurators. In
the city of Rome, the emperor enjoyed a looscly defined right of fntercessio
(attached to his sribunicia potestas), allowing him to participate in judicial
matters. New positions were soon created, and the jurisdiction of the pre-
fects (pracfecti urbi, praetorio, vigilum, annonae) superseded that of tradi-
tonal magistrates. Because of their longer office terms, the prefects could
often draw on a great deal of experience in legal matters. Consequently,
justice was administered swiftly and with more coherence. Criminal trials
no longer required a formal prosecurion, and the presiding official could
dispensc with the assistance of the jury courts that survived nevertheless
until the Severan period.

Labeled coguitio extra ordinem by modern scholars, this new type of
criminal procedure allowed the presiding official a free hand in deciding
the penalty of convicted criminals.” Therefore, although magistrates did
at times reccive precise guidelines from the emperor, they telr entided to
apply them with discretion, as did the governor presiding over the proce-
dure following the ant-Christian uprising in Lyons in 177: reportedly
ordered ro behead chose who refused co deny their taith, he complied to
the letter with regard to those whose Roman citizenship had been estab-
lished, but he condemned ali the others to death by animals, a more spec-
racular mode of execution.* While providing a more flexible and therefore
potentdially faircr instrument of retribution for crimes, the cognitio extra
ordinem also left room for a great deal of arbitrariness and opened the door
to institutionalized abuse and injustice.

7. See Kunkel 1973, 64745 Manfredini 1990,

18, See Pugliese 1982, 728,

19. The magistrare’s discretion in choosing the penaly is a controversial questions see Bauman
1996, 13639 (with bililiography).

20. See Letter on the Martyrs of Lyons {80, 177), quoted in Luseb. Fliv coel 5047 (po 76
Musurillor; MacMullen 1986.



Equality before the Law?

Equality before the law was never a strictly defined or enforced Roman
principle.?” For cenruries, Roman society had been organized along the
concepis of status and class. Fach individual's standing was defined by his
or her legal starus and by the class 1o which he or she belonged. The pop-
ulation of the empire was divided into two mutually exclusive groups, tree-
born persons and slaves (in criminal law, freed people were caught in
berween, as T will show later in this essayv). Nonslaves were cither cfves Ro-
mani(or Latini) or peregrini. Citizens were often subjected to the auchor-
ity of the head of their family (paterfamilias), who technically had the
power of life and death over all his dependents.®? Morcover, a small minor-
ity of the population belonged to one of the privileged ordines (senarorial,
equestrian, decarional, etc.). Status and ordo were instrumental in defining
one’s standing before the law and the kind of protection and privileges one
could expect from it

At the bottom of the social ladder, slaves had no rights. In court, they
enjoved no more support than what their masters were able and chose to
muster on their behalf. Foreigners fared hardly betrer, excepe thar some
forms of cruchy were thought to be inconsistent with freedom. The con-
dition of Roman citizens was quirte different, at least during the republican
period. A setof laws, a fex Vialeria trom the late sixth century and threc leges
Porciae from the second century B.¢.,% protected citizens from summary
physical abuse, such as Hlogging, and allowed them to appeal death sen-
tences through a provocatio ad popidum, tantamount wo the grant of a trial
before the centuriate assembly. Even during the Principate, citizenship
marttered, and governors were ready to grant a reprieve and a new trial to
whocever made a credible claim during judiciary procedure, as the apostle
Paul and other persecured Christians discovered. Higher social standing
was a source of further legal privileges: in the midst of his speech against

21 This view is pace Cardiscia (1950, 307 who clainm thar the principle of equality betore the
law was observed during the republican period.

23. Harris 1986.

23. On the Porcian faws de provocatione and de torgw civi, see Liv. 10.9.3 -6 Cie. Rep. 2545 Cic,
Rab. perd. 302 On the Valerian law de provocasione, Cicero (Rep. 2.53) writear "ne quil magisiratus
civem Romanum adversus provocationem necaret, neve verberaret.” See Lovisi 1999, 208-13.

24. Sec Ac 25:10. According wo the Leser o the Martyrs of Lyons. quoted in Euseb. Hist. cecl 51,49
(p. 74 Musurillo). a chiim probably inspired by Taul’s example was made for Atalus in 177 bue was
unsuccesstul in the end, since Aualus was sent to the beases and ortured by fire in the arena (Hist. ecol

51500 52,



the Cadlinarians, Caesar alluded to "a Porcian law and other laws granting

citizens convicted of serious erimes the right to choose to go into exile” in
order to escape capital punishment.® After Clodius’s assassination, Milo.

who was facing capital charges, chose w follow this course of ;1c1i(>n and
retired to \hssxlm, where he reportedly enjoved the local cuisine.® One
can reasonably doubt that ordinary people, lower-class citizens, and for-
cigners would have been wreated with such leniency.

One’s legal status was not irrevocable. Trs toss was accounted for in
Roman law under the name of capitis deminutio, with various degrees of
intensity as it affecred freedom, citizenship. or position within the family.
Cato the Younger argued that the Cacilinarians, while planning to over-
throw the Roman state, had become public enemies (Josres) and should be
treated as such.”” The crime itself was viewed as the cause for outlawing
those who commirted it.

During the Principate, capitis deminutio was attached to certain penal-
ties. Gaius explicitly said that a condemnarion to death entailed an auto-
matic loss of citizenship and freedom, to the effect that between sentenc-
ing and execution the convict could be questioned under torture to give
evidence against others.®® Further, a condemnartion to hard fabor in the
mines (metallim), always intended as a life sentence, was combined with a
reduction to slavery (servitus poenae).™ By contrast, those condemned to
temporary labor in public works (opus publicum) retained their legal status

sio0all G sz 7Sed, per deos immorrales, quam ob rem in sententiam non addidisti uti prius
verberibus in cos animadvortererur? An quia lex Porcia vewr? Acaliae leges iem condemnars civibus
non animam eripi, sed exilium permini fuben™s 5400 T Tam lex Porcia aliaeque leges paratae sun,
quibus legibus exilium damnatis permissum est.” On voluntary exile, sce Bauman 1996, 13-18.

26 See Dio Cass, 30,5402,

270 Sall Car 52250 Vincra moenia deprehensis hostibus.” Cato’s position is subtle, as he also calls
the conspirers crudelisswni parricidite (52.31) 1o be punished snore srziorum, their confession amount-
”]Q‘ ToQ nl“]”t\l \IHH( { d( k()nh\\l\ \Ik U“ dl “\“\U{C'S“\ rerum lpnlhll”l more ”\]NH\H“ \llpp]l'
RETRY

cidae (exe-

ciam sumendum,” 52361 The mode of exceution by strangulation *laqueo gulam freg
shows that Cethegus and his colleagues were eventually regarded as bosees eather than parsi
cuted by drowning in a cuflens, a bag filled widh animalsi. Roman citizens would have been beheaded
or hanged from che arbor infeliv and beaten o death {as evidenced in Liv. 1.26.6: “capur obnubito:
infelici arbori reste suspenditos verberato vel intra pomerium vel extra pomerium™s Suer. Nere 49.2:
“nudi hominis cervicem inseri furcae, corpus virgis ad necem caedi”y. On Caciling’s criminal status, see
Habinek 1998: Bauman 1996, 45-4% (citing Cic. Car 128 "at numguam in hac urbe. quit a re publica
1),

28 See Digoys ADe capite minneis), wich incidences in privare law, Gaius ([1 ad legen Tuliaon et

defecerunt, civium iura tenuerunt’: 2.7,

Papiant] Dig. 48.19.29) writes: "Qui ultimo supplivio damnanar, statim et civitatem et libertatem per-
dune.”
2. See Ulpianus (48 wd edicion) Digo 489,20 Ulplanns (o de officio proconsulis) Dig. 48.19.8;
Kaser 1952, 63 n. 68; Zilletdi 19068: Pugliese 1982, 766-67.



and, on completion of their term, could theorerically resume their former
social position.*”

On the other hand., the mode of exccution was supposed to reflect the
convict's status before sentencing: “Tell me how vou die and Pl tell vou
who vou are.™ Penalties were meted out according to the vonvicted crim-
inal’s legal status and social standing, usually dehned by his or her starus
libertatis and status civitatis during the republican period and by the
dichotomy honestiores versus humiliores during the Principate. The transi-
tion from one set of criteria to the other is complicated and somewhat
uncertain. Modern scholars tend 1o link the new dichotomy to the intro-
duction of the cognitio extra ordinem. They regard iv as established by the
first century A.p., textually attested by the reign of Antoninus Pius (138~
61), and superseded in the fourth century.’ The two categories of hones-
tiores and humiiliores refer wo the sociological concept of class rather than to
the juridical and political concepts of status and order. The origin of the
double standard goes back to the archaic division of Roman society
between patriciate/ nobilitas and plebs, two concepts with social and polit-
ical connotations and wich implications in boch criminal and civil law. For
example, the Augustan jurist Labeo reportedly denied an action carrying
infamia for fraud when the request was introduced against a person of
superior status, standing, order, or habits (whatever that means). ™

Under these conditions, it is necessary to determine which category
represents the norm in Roman criminal law# In other words, should we
think that the law became harsher toward lower-class citizens, because they
were treated more and more like provincials and slaves, whercas legal pro-
tection applied strictly to the elite? Or should we consider thac the condi-
tion of provincials and slaves improved as a result of the growing influence
of humanitarian ideas spread by philosophical schools and religious
groups? Was the bulk of the population, composed of average (i.e., poor)
citizens and of noncitizens, both slaves and nonslaves, regarded as equal
before the law in criminal macters despite obvious difterences in legal sta-

30. See Millar 1984,
:"La morr est signe daledricé ., elle eat

31. See Harcog (1980, 1495, commenting on Hdr. 4.64-
opérateur de différence; sote: "Dis-moi comment tu meurs et je te dirai qui nues.””

32 See Garnsey 1970, 17178,

33 Labeo is cired by Ulplanus (1 ad edictum) Dig. 4.3.0.0: “Fr quibusdam personis non dubitur,
ut puta liberis vel libertis adversus parentes patronasve, cum sir famosa. Sed nec humili adversus evm
qui dignitate exceller deber dari: pura plebeio adversus consularem receprae auctoritatis, vel luxurioso
atque prodigo aur alias vili adversus hominem vitae emendatioris. Etita Labeo.”

34. Bauman (1996, 199 n. 40} considers “preposterous” De Robertis's 1939 position making “the

Suemiliores penalties the norm and the Aonestiores the exceprion.”
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tus, while the elire, made up of the senatorial, equestrian, and curial
orders, in addition ro orders and members of the imperial administration,

was granted special and specitic privileg

es reflecting its polidical impor-
tance o the regime? The answer to these questions is not necessarily sim-
ple, buc it will illustrate (1) to what excent the double standard established
by law closely reflected distinction in daily life and (2) whether citizenship
or just freedom actually matiered in a court of law during the Principare.
The result of this investigation will show that the ancient sources mayv have
misrepresented the condirion of the lower classes. In focusing on che dis-
tinction bertween those entitled o privileges and those lable to the full
extent of the law, they overlooked long-established and unquestioned dif-
ferences at the bottom of the social ladder that led to uneven applicadon
of the death penaley.

Harsher Punishments

There is hardly any doubt thar across the social spectrum punishments
became harsher during the early empire. While Thrasca Pactus could
claim under Nero. perhaps in a self-serving defense, that the ultimate
penalty tor senators was exile,” it is a well-known fact that by the (late?)
third century a.n., homicide, “magic,” sexual “deviancies.” public vio-
lence, and forgeries had become capital offenses, even for the upper
classes.? Legislators devised new and harsher penaldies, such as hard labor,
mandatory exile, and deportation o an island. The use of torture, theoret-
ically restricted to slaves in the republican period, had been extended to all
humiliores during the Principate and even to decurions by the time of
Constantine.’” Roman citizens were occasionally Hogged. Appeals re-
mained possible during the Principate, but exceptions were made when
public safety was at stake—for instance, in cases involving notorious ban-
dits, subversive activises, and leaders -of factions.® P. Garnsey described
this development and linked it to the absolutist tendencies of political
authorities, the inefficiency of the central government in dealing with ris-

35. See Dio Cass. 625010

36. For the situation in the Sewtentive Panli (ca. 300}, see Grodzynski 1984, 383 Grodzynski
includes a listof all cases where supnna supplicia were applied with no distinction of status.

37. See Cod. Theod. 9190 (A0, 316).

8. Modestinus (6 differentiarunn Dig. 49.1.16 writes: "Constitutiones. quac de recipiendis nec
non appellatonibus loquuntur, ue nihil novi fiac, focum non habent in corum persona, quos damnatos
statim puniri publice interese: ut sunt insignes latrones vel seditionum concitatores vel duces fac-

tonum.”
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ing criminalitv, and the removal of imitations within the judicial system
with the introduction ot the extraordinary procedure. Garnsey also
stressed thar the essential factor for mitigation of penalties called for by
criminal law, namelv, a general equality of social conditions, was worlly
absent, and he suggested that “the spiric of the criminal law became less
humane, and the atmosphere increasingly unfavorable to penal reform. as
social divisions became more rigid and as wealth was concentrated in tewer
hands. ™

One disturbing aspect of this development was what is commonly
regarded as the increasing assimilation of Jower-class citizens and provin-
cials with slaves within the category of Sumiliores. Again, modern scholars
seem to agree on the fact that cruel punishments, such as the so-called
sunma supplicia. were applied indiscriminately to all bumiliores, whether
free or slaves, peregrini or citizens. Did this assimilation represent the wors-
ening condition of freeborn people or, rather, an improvement for slaves?
The chird-century jurist Aemilius Macer remarked that slaves ought to be
punished in the same way as fumiliores” thus pointing to the larter idea
and suggesting that the treatment of funmiliores represented the norm in
criminal law, while honestiores were spared some of the severity sheerly out
of privilege.# However, Macer’s contemporary Calliscratus indicates chat
while burning ac the stake was the common penalty tor slaves conspiring
against the life of their master, it was also occasionally applied to free ple-
beians and people of low standing.#* The same jurist was sall well aware
that in earlicr times the severity of punishments varied according to the
criminal’s legal starus.* One generation before him, Claudius Saturninus
went even further in advocating that the judge should wke into account
the legal status and social standing of both the offender and the victim,
their personal relationship (if there were any), and their respective ages.

Claudius Saturninus’s opinion is reminiscent of a provision (concern-
ing thefd) of the Twelve Tables thac is recorded by Aulus Gellius, a con-

39, Grarmsey 1968, 15y,
so. NMacer (2 de publicys indiciisd Dig. 48.19.10 pro: " In servorum persona i observatur, ut exen-
plo humilivrum punianwar”

410 See Cardascia tgso. 46,

32 Callistravas 16 do cagnitionibusy Dig. 480928115 “leni cremantnr plerumgue servi, qui salun
dominorum suorum insidiavering, nonnumquam ctam libert plebeii e humiles personae.”

i3. Callistratus (6 dde cognitionibusd Dig. 38.09.28.16: "Maiores noseri i omni supplicio severius
servos quam hiberos, famosos quam integrac famac homines punicrone.”

a4 Claudius Savurninus (ing. de poenis paganorusm) Dig. 48.09.16.3: " Persona dupliciter spectatur,
citls qui fedit et cits gui passus est aliter enim puniuntur ex isdem facinoribus servi quam liberi, et
aliter. qui quid in dominum parentemyve ausus est quam qui in exeraneum, in magistratum vel in pri-

vatan. In cius rei consideratione actatis quogue ratio habeatur,”
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temporary. ** Should we suspect an anachronism based on widespread anti-
quarian interest in preclassical law? This s unlikely, as other saatutes of the
second century a.n. required that staves be subject to harsher punishment
than frechorn people® In any case, the Romans were always notoriously
sensitive abour staus distinction: Ulpianus, in his commentary on the
practor’s edict, granted an action for defamation (/n/uria) to a frecborn
person who had been arrested under the suspicion of being a runaway
slave.t” Diodletian and his colleagues went one step further by granting an
acton against all those who intentionally called a frecborn person a
slave.# Such opinions and enactments do not reflect assimilation of free-
born people and slaves. How, then, are we to understand chis ambiguous
and somewhat conflicting evidence?

Some Principles of Ancient Penology

Roman modes of punishment were originally a martter of practice, not
statute. One aspecr that certainly governed the choice of a penalty was the
willingness to underline the symbolic connection between crime and pun-
ishment. In the royal period, according to Livy, the Romans had the Alban
dictator Mettius Fuferius executed for treason. After his arrest, King Tul-
lus Hosulius lectured him chat his death would teach others to stick o
their word: yesterday his soul was split berween Fidenae and Rome; today
his body would be stretched and quartered.® Similarly, when Nero used
the Christians of Rome as scapegoats for the fire that had destroyed the

35. Geelll AU 118,69, especially 8¢ see also Ulplanus (41 ad Sabinwin) Dig. 47 223, civing lulanus
(22 digestnann and Labeo,

16, See Ulptanus (= de officio procomudis) Dig. 48.8.4.2, recording Hadrian's rescript regarding the
application of the dex Cornelia de sicariis to cases of castration; Paulus (54 wd edicenn) Dig. 47.9.4.0.,
recording Antoninus Pius's rescript on robbery and plundering during a shipwreck. Other passages are
somewhat ambiguous. as they refer to the concepes of condicio or qualizs persoiae, representing, in my

opinion, soctal standing rather than legal sts: see Ulpianus (o de offrcio proconsulisy Dig. 47 1105

Modeseinus (8

wudaram) Dig. 4= 210 €

listravus (3 ode cagnitionibus) Dig. 47.21.2 (7de poena amen
maodus ex condiciane personae et mente facientis magis statui potest™): Ulpianas (- de officio procon-
sulis) Dig. 38.13.7(6) (“Sacrilegii poenam debebin proconsul pro qualitate personae proque rei condi-
clone et temporis et actaris et sexus vel severius vel dementius staruere™).

4. Ulptanus (1 ad edicnnm practorss) Dig. g47.10.22: 7St liber pro tugitivo adprehensus erit, iniuri-
arum cum co agir.”

48 Cod. Trist. 9.35.9 (b, 2940 "Qui liberos infamandi gratia diserunt servos, injurtarum con-
veniri posse non ambigicur.”

49. Liv. L2809t At ta o supplicio doce humanum genus ca sancta credere quae a te viokinssunt.
Ut dgitur panlo ante anmum inter Fidenatem Romanamque renmy ancipitem gessisti. it jam corpus

passiny diserabendun dabis.”
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citv, he had some of them burned on crosses as arsonises.™ Just before the
emperor Elagabalus’s lvnching by the Pracrorians, his partners in debauch-
ery were reporeedly killed in an exemplary fashion, by genital mutilation or
anal impalement “so thac thelr deach would be congruent with their previ-
ous litestyle, ™ Such symbolic reflections can even be rwisted and exacer-
bated in the somewhar fictional Christian accounts of martyrdom, because
martyrs are made o rejoice in obtaining a share of Jesus™ suftering. be it by
Hogging, crucitixion (discussed later in this essav), or one of many other
wavs. Other aspeers may also be emphasized: thus, on the occasion of Per-
petua’s martvrdom in the amphitheater ar Carthage (203), a heifer was
selected to match her gender. As a result of cumulation and diversity of
tortures, Christian vicrims were supposed to win a more glorious crown ™
Finally, because of religious precepts and their forced mransgression, some
punishments were regarded as unbearable: Christian maids, whose virgin-
ity or chastity was considered vital, were commonly sent to a brothel ¥
Translared inro faw at a further stage, provisions concerning penalties
became hixed features, escaping the laws of evolution, until changes in
criminal procedure opened the door ro outside cultural influences’™ and o
the pressure of practicality. As [ mentoned before in the contexe of the
cognitio exiva ordinern, Roman magistrates had acquired some lecway in
interpreting the law. Unfortunately. the legal macerial cannot tell us it and
to what extenr they ook advantage of this relative freedom or whether

st See Tac Awi 15440470 MacMullen 1986, 15859,

st SHA Heliogal 16,50 “cum alios genitalibus exemptis necarent. alios ab ima paree perfodercat.
e mors esset vitae consentiens.” Harries {1999, 136-37) has other examples of chis fact. mostly from
Suctonius and the Hicoria Augista.

52 Passio SN Perperiae et Felicinais18.9 readst "Ad hoc populus exasperatus Hagellis cos vexari per
ordinemn venatorum poseulavies et utique grarulan sunt quod aliquid et de dominicis passionibus essent
comsectti” 19.2 reads: “Saturninus quidem omnibus bestiis velle se obia profitebatur, ut scilicet glo-
riosiorem gestaret coronam 'z 20,1 reads: " Puellis antem ferocissimam vaceam ideoque practer consue-
wdinem conparatam diabolus pracparavit, sexui carum etians de bestia acmulatus.” Sce also Fuseb.
Hise. eccl S5 Harries 1999, 1310

s3. Murtyrdan of Pionius =.6 1Smyrna. mid-third century 400 reads: al yop g émbbovom
elg mopvetov totavtay, In the Life of St Thevdotus of Ancyra {written ca. 360, some fifty years atter
Pheodots's martvrdomi, seven virgins were sentenced 1o be raped. but the penalty was not carried
out. because they appeared o be oo mature” for that, They were instead paraded naked. Vire S
Pheodoti Aneyrans 13 Hol, 871) reads: t6hog veplicag 16 Gupd Extrevoey (il 0 aogfectatog
TOPPOVLG) CROAGAITONG VEOIC Topudubiival tabTag Bl @BOpAV: 14 (Fol 881) raads: nyov oov
ouTdg S1é PECOU THI TOAEMG YEYLvopéveg Toig ompaoiy {ed. Pio Franchi de’ Cavalieri
fRome. 190119661, 6u-ra). Sce Mirchell 1982; Elm 1994, s1=59.

s4. This is @ topos in ancient rhetoricr e, Sall. Care s1.39: “Sed codem illo cempore. Graectae
morem imirat, verberibus animadvortebane in civis, de condemnagis summum supplicium sume-

band.”



14

they stuck to the Jetter of long-established customs, the spiric of which
wits, by then, long lost ro most practitioners.™ Thus, the rules recorded by
second- and third-century legal writers may reflece much carlier practices,
and their interpretation requires that modern scholars try 1o reconstruct
the logical principles and symbolic meanings attached o specific penalties.
This undertaking is made possible by the examination of nonlegal mater-
ial originating in various geographical areas and times.

Although the record of the application of Roman criminal law may
have shown some substantial variations in laly and in the provinces
{partly as a result of the influence of local customs), we should not assume
that diversity was the rule, considering the available documentary evi-
dence: a petition addressed by a veteran of the Arsinoites to the prefect of
Egypt shordy after 7 September A.p. 147 reports the reckless and violent
behavior of a former village scribe, who had mistreated not only the peti-
tioner but even the local sorategos who outranked him. The text is unforu-
nately damaged but unambiguously refers to the “beating, Hogging, and
scourging of freemen as if they were slaves,” which illustrates chat even
provincials were aware of the rights attached to freedom, the benefit of

¢ T'his was not an isolated case: a

which they claimed for themselves.
fourth-century governor of the Thebaid issued an edict explicitly forbid-
ding the Hogging (with a whip) of frecborn people. Most significantly. the
governor himselt acknowledged that such punishments inflicted on slaves,
although deplorable, were not altogether against the law.57 This edict is
consistent with the rule recorded by Aemilius Macer whereby slaves were
1o be flogged with a whip (flagellum), whercas freeborn people could only

be beaten with rods (fies75):™ and even then, Callistratus specifies that ear-

1|€1 1mpcna| constitutions had SP'[{FCC{ [IO)Z(’.\TIUI(’,V SLICll a llgOI‘OLlS pumsh-

Iulnnm (s5 ig.) Dig. 1.3.20 reads: "Non omnium, quac a maioribus constituta sung, ratio
rcdd\ potest”:s Neratius (6 mewbranarim) Dig. 1.3.21 reads: “et ideo rationes corum, quae constituun-
wur, inquiri non oportet: alioguin multa ox hic quac certa sunt subvereuncur.”

s6. P Wise 133, lines 1otz read: (L) Hanv/tov aloiotov €0ty tov £v 10 Bl adiknpdtoy
10 eAEVBEPOLE GvBpw/Toug DPpemg [Thoyxdvery (.0 line 20 readsi (.. ) kyfi] Tobg EhevBEpoug
TURTELY KO TUIELY KO HOGTLYODY GG Z;a_)[w.o]pt (.. ). Note the dotted letters in key words. '

57 POxvy. IN 186 (hefore 368) reads: AUpfihiog Hp@dng 6 Sixonpdtates fyouvtevog/
OnBaidog AEvEL TO THY Bl 1OV idvTioy Ay tapiJov Emympiog 00tw KahoUpEvoy aiket/oy
DIOPEVELY £GTIV HEV KUL E7TL TOV BOVLAUKTV TOYNY eIARXOTOV, @Vigpov, oL piy Katd/ 1o
RONTEAEG GANYOPEVHUEVOY £hevBEpoLg BE/GvBpug TorwbTny OBpety Lropévely obte Ttolg/
[voptotg] axoijovlBov adikeiay te [Efxov otiv v/ . ..

s8. Macer (2 de publicts iudicis) Dig. 481900 pr.: “et ex quibus causis liber fustibus cacditur, ex
his servus flagellis caedi et domino reddi uberur.”
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ment.™ Later on, the proceedings of a criminal trial betore Flavius Leon-
rius Beronicianus, praeses of the Thebaid in the late fourth or carly fifch
century, restate the rule that frecborn people should not be beaten.®
Thus. while variatdions existed, they were not universally accepred by jurises
and judges.

All three of the preceding cases of congruence bevween law and prac-
tice come from Egvpt: this is due to the availability of the papyrological
evidence, There is no reason to chink thar the situation in other provinces
was different. Afvican farmers in the Saltus Burnnitanus complained of
rough treatment at the hand of soldiers senc by an imperial procuracor,
“who had some of us arrested and mistreated, others bound, and some,
even Roman citizens, beaten wich rods.” Flogging must have been a com-
mon event in the life of the lower classes, accepred with submissivencss
when the victim was actually guilty of a crime, but strongly rejected with
protests of innocence: an interesting tablet of the late Arst or early second
century a.D. from Vindolanda (Roman Britain) records the petition of a
homo transmarinus, probably a trader from the continent, to an unnamed
official (referred o as “maicstas” and “dominus™). asking for redress after
being logged, perhaps by soldicrs or officers, for a crime he claims he had
not committed. The writer stresses char lase point but subtly underlines his
status as “rra(n)smarinus,” possibly a discrete allusion 1o what he perceived
as his higher standing (better than a local Brittunculus) and a hidden refer-
ence to distant connections. If so, the threat was obviously lost on those
lower-ranking othcers (beneficiarius, centurions) to whom he had first
turned while the prefect in charge was allegedly on sick leave.®* Awareness
of one’s rights in law was perhaps the preserve of the smart or the rich: it

59. Calliscrarus (6 de cogiitionibus) Dig. 48.19.:8.2: "Non omnes tustibius caedi solent, sed hi dum-
taxat qui libert sunt et quidem tenuiores homines: honestiores vero tustibus non subiciuntur. idque
principalibus rescriptis specialiter exprimitar,”

6o. I Lips. 40, col. 1L line 21 EAgUBEPOLL U1 TORTNTE. Sev [aubenschlag s~

61, FIRA B, no. 103, col. i, lines 10- 13 (a0, 180-83): “missis militiblus} / (i cunidem saltum
Burusianum  aliffos nosJorum adprehendi et vexaric aliffos vinefiri. nonnullos, cives  etiam
Ro/fmanos], virgis et fustibus effligi tusser/{rid.”

6r. Fub Vindol 1 gy reads: "o co magisme aal i d L[ Jem mercem {21 1l vel

citunderf. e[ .7 [ L imine probo tiam maies/{clatem imploro ne patiaris me / {ilnnocentem vir-
is cas|tiigacum £ esse et domine provi]. prac/{felcto non potui queri quia vit/{letludint detinebatur /

ques|euls sum benehiciario /[ L cenlrurionibufsi/ {. . numerd cius L radam misericord[iafm

#imploro ne patiaris me / hominem tasmarinum / et innocentem de cuius Hide] £ inquicas virgis Cru-
entlatiuim] / esse ac sialiquid seelerfils / commississem.” See Bowman and Thomuas 1994, 329—34

(with convincing comments); Peachin 1999, cs’pcci;xll_\‘ 23730,
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was certainly more widespread than could be expected in an almost illiter-
ate societv.™

Furthermore, the Romans seem w have been rather sophisticated in
evaluating the gradation of penalties. The Senrenzine Pauli, which call for
mandatory punishment in response t specific crimes, provide useful
guidelines. Punishments wre there arranged in three categories: the harsh-
est penalties, summa supplicia, include crucifixion, burning at the stake,
and beheading: the mildest ones are relegation to an island. exile. con-
demmation to public works, and imprisonment; between these two poles
fie condemnation w the mines or the games and deportation.™ Thus,
arsonists of agriculwural” products were to be condemned to the mines (a
inedivcris poena) if they belonged to the lower classes and relegated to an
island (a minima poena) it they were upper-class. Nighttime robbery of a
temple was punished by condemnation to the beasts, regardless of the
social standing or legal status of the criminal, while daytime theft of sacred
property in a temple was followed by deporration for upper-class people
and by work in mines tor lower-class people. All three punishments belong
to the middle category (mediocres poenae), but their respective degrees of
severity are obviously gradual .

The same source stipulates thar punishments are meted ourt “pro qual-
itate dignitatis”™ and illuscraces this general principle witch the case of sedi-
tioners who are to be crucified, fed to the lions, or relegated to an island .
While there is little doubt that, given the choice, Napoleon would have
chosen Saint Helena over the cross on the Via Appia or the lions in the
Colosseum. it is not necessarily obvious to modern scholars which of che
lacter two forms of torcure would be worse. From the practical point of
view of the sentencing judge. one form may be more expedient than the
other. Exccution by beasts implied the organization of games, which
might not be forthcoming. This meant postponement of exccution, with

63 See Marmprdon of Pionies 15 tSmyrna. mid-third centeny A.0.): Plonius wants to wait for the
proconsul’s arrival and does not recognize the jurisdiction of either the nedeoros Polemon or the fip-
parch Theophilus: see abso 10,4, Conversely. the aposde Paul made no use of his rights as a Roman cit-
izen when he was severely beaten by Roman colonial magistrates ar Philippi (Ac 16:22-24, 35-39); see
Fox 1991, 30y,

64, Paulus Sesres 50720 "Summa suppliciasune crux crematio decolladgo: mediocrium autem delic-
torum poctae sune meedllum ludus deportition minimae relegatio exilium opus publicuns vincala.”

65, See Paulus Seas, 52005 (de incendiaiiis), sa9 {de .wrr//(g/;}.

66, Paulus Senes 5220 " Auctores seditionis et tumulius vel conciznores populi pro qualiaie dig-

nitatls aut in crucam tolluntur aut bestiis obiciuntur aue in insulam deporantar.”
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all the problems attached to such a delay.®” Likewise, execution by
crucifixion could be problematic because of scarcity of wood in desert
areas.® The prospect may have been quite ditterent from the point of view
of an ancient Roman. That crucifixion was considered a harsher penaley
than the beasts is suggested by the fact that, according ro Ulpianus, forgers
who had meddled with che purity or weight of gold coins were ted to the
lions if they were free, crucified (“summo supplicio”} if they were slaves. ™
The victims themselves might have expressed personal preferences, based
on their previous experience (as CyewlItnesses) or rumor. At the time of
Perpetua’s martyrdom at Carthage (a.p. 203), her companion Saturus was
particularly afraid of dying by a bear and wished for himself, to no avail,
the quick mauling of a leopard.™

If we were to survey all recorded cases of punishmentapplied to humil-
tores, including slaves, across the whole empire from the late Republic to
the fourth century, with close attention to cach convict’s social standing
and legal status, we would get a more precise idea about the relationship,
in terms of discrepancy or congruence, between theory and practice in
Roman criminal law. The result of such a survey would also demonstrate
to what extent Roman judicial authorities were willing to acknowledge dit-
ferences not only in social standing but also in legal status. Conceding to
brevity, T proceed with a case study on the use of crucifixion.

A Case Study: Crucifixion

The choice of crucifixion for this case study can be explained in many ways.
First, the evidence has been conveniently collected in two recent and com-
prehensive studies.™ Second, the evidence fits the chronological framework
of this essay: according to Aurelius Victor, the emperor Constantine, out of

6, Marsyidom u»/b Polycarpiz.z tea. 155) (p. 10 Musurillod reports that the crowd asked the Astirch
1o send «t lion against the martyr, to which request the official objected thar “rhe days of the animal
games were past.” The crowd then called tor burning alive. a torm of torture that conveniently
matched the martyr's previous vision of his pillow set on fire: cf. the Lesreron ihe Martyrs of Lyons (3.0
177 cited in Buseb. Hisz eccd. 5037 (p. 72 Muswilto) (concerning an occasion when special arrange-
ments had to be madel, 542 (b, 74 Muswrilio) (when the animals unexpectediv spared the vietim).
Sce also the discussion of Jesas™ crucitixion later in the presenr essay,

68. Sec Joseph. B/ 5.451. See abso the subsection “Insurrecrion and Rebellion™ later in chis essay.

6y, Ulplanus (7 de officio proconsulist Dig. 48.10.8: " Quicumque nummos aureos partiny rasering,
parrim rinxering vel finxering si quiden fibert suar, ad besdas dart st servic summo supplicio adhci
debem.”

~o. See Passio S Perpersiae eo Felicitaris v -6, especialiv 4.

“1 Hengel 1770 Kuhn g,
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consideration for Jesus Christ's death. abolished crucifixion as a legal
penaltys crucifixion survived sporadically in the carly fourth century and
was replaced by the fifth century with hanging on a U-shaped tork (furea,
patibulunn).”? Third, the evidence is geographically very diverse. The most
discussed and worst documented of all known criminal cases in ancient
times, the double tial of Jesus Christ before the Sanhedrin and the prefect
of Judaca and his alleged execution on the cross, raises interesting questions
abour criminal law and its application in a provincial serting. Fourth,
among all penaldes in use in Roman times, crucifixion conveys the clearest
message regarding the symbolism attached 1o capital punishment and i
victims' status. My purpose now is to establish, on the basis of a review of
all known cases, which crimes were punished witch crucifixion and whether
all crucified people shared some features that would explain why this mode
of exccution was preferred to any other.

Sencea noted thar a crux could be used in many different ways to cause
pain resulting in the victim’s death.” What, then, should be counted as
crucifixion? How should other cases be catcgorized? Greek and Ladin ter-
minology is vague. Words designating the act or the instrument of torture
do not provide a useful criterion for distinguishing crucifixion from hang-
ing, impalement, exposure and abandonment, beheading or fogging at
the stake, or pillorv. Ancient sources are tricky in this respect. Take the
case of that poor wretch Laurcolus named after a tamous bandit of an ear-
lier epoch: his execution, a “fatal charade” inspired by Prometheus’s fate,
rook place during the reign of Domitan and happened to be no more rhan
a fake crucifixion, as the victim was ultimately gutted by a bear.™ In 250 ar
Smyrna, Pionius was nailed to a stake, only to be burned alive. The liter-
ary motit is clearly borrowed from the case of the old bishop Polycarp,

=2 Aur Vict, Cues. 41.4—s. See also Cassiod. Var, o: Sozom. Hise ecel, 18,34 Dinkler-von Schu-
bert roy2: Harries 1999, 139, Crucifixion was scill applied in 5140 see Cod. Theod. 9.5.1, with the objec-
tions of Grodzynski (1983, 371 n. 285 on another instance in Cypras (A0 3353 see Aur. Vicn, Cies.

41.11-12 treporting on the late of one rehellious Calocerus magister pecoris

,//H('/l(’rll}ll “qlh) XY ngi.l(n.
ut fas erat, servili aut Jatronum more”). See the commentary of HL WL Bird t1994. 192} and Salamon
1984, 80 . =, 83-84. FIRA T, no.og, lines 2848 (edicnin Cousianting de accusationibus, between 313 and
323 readss T servis quoque sive libertis, qui dominos vel patronos accusare aut deferre temprane. .
patibulo adfixus.” See Chastagnol 1972, 100,

=4 Sen, Al Marciam de consolitione 20.3: " Video istic cruces non unius quident generis sed aliter
ab aliis fabricatas: capire quidam conversos in terram suspendere. alii per obscena stipitem egerunt, alii
bracchi paribulo explicucrune.” For suspensio as a nonlethal form of punishment, see Canzarella 1991,
17778,

“4. Mart, Spect 9013 g reports: “nuda Caledonio sic viscera prachuit urso / non falsa pendens in

cruee Lanreolus.™ Fhe penalty is aintamount w ad bestias. A mime on a similar subject was enacted in
the reign of Caligala: off Juv. Sae 808788 ",/ judice me dignus vera cruce .7 Suet, Calig 5704

Cert, Al Videnr, 14.4. Sce Coleman 1990, 6.4-6s.
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himselt burned in the same city less than a century earlier after requesting
to be spared the nails to show the effect of divine strength during torture.™
The use of nails rather than ropes before burning was obviously regarded
as a privilege, supposedly because the bleeding victim would have gone
into shock before the fire had picked up enough strengeh for the smoke
and the heat to be unbearable.™ In any case, there is no reason to regard
these examples as mixed crucifixions, even though the writer’s intention
may have been to recall the ultimate martyrdom—Jesus’'—to his readers’
minds. For the purposc of this essay, I will only consider cases in which the
executioner clearly intended to inflict a slow, most painful and humiliac-
ing death by suspension.

From a clinical point of view, victims of crucifixion could die from sev-
cral causes. Medical experts say that “the major pathophysiologic effect of
crucifixion was an interference with normal respiration.”” Exhaustion
asphyxia was combined with hypovolemic shock when hemorrhage was
caused by preliminary flogging of the victim and the nailing of the victim's
wrists and feet onto the cross. Thus, death could be accelerated by nailing
the victim to the cross (instead of binding him or her to the cross with
ropes) and/or by breaking the victim’s legs (whence crura frangere some-
times means “to crucifv” in Latin),™ to prevent the victim from using pres-

=5, See Martyrdone of Pionins 212, 7 (pp. 162 64 Musurillol: Mastyrdom of Pelycarp i3.3-1.4.1 (p.
12 Musurillo). The Greek expression €13 10 Z0kov @vopBm0n is translaced. in Latin. “ligno
crucilixerund”s see Martyrdont of Saines Carpus. Papylis, and Agathonice 37 (under the reign of Marcus
Aurelius?) (recensio graeca, p. 26 Musurillo). .1 trecensio atina. p. 32 Musurifla),

=6, Miss Julic Martin, from the bcole des Hautes Frudes en Sciences Sociales, pointed out 1o me
that the text of the Martvrdon of Polycarp is problemadic, hecause it is explicidy said at the beginning
of chapeer 14 thacthe saint was bound: O1 88 0 KuBNAOGAY pév. Tpoctdnoay & adToV. O o
MO THg (ETPUs TOMOOS Kol Tpoadelris. . . . The use of the verb mpoadém, even with no object.
mav be inconsistent wich my initial interpretation that the saint. with his hands bound behind his
back. would have been free 1o step down, thus making his acceprance of this dreadful torm of martys-
dom even more admirable.

=7, Edwards, Gabel and Hosmer 1986, 1461,

=8, This is pace Parente (1979, 3750, The ancient evidence is abundant: see Fabbrini 1995, 109 0.
68. In the story of the passion of Apolionius, also called Sakkeas, during the reign of Commadus. the
proconsul Tigidius Perennis. chen governor of the provinee of Asia, took pity on the stubborn but soft-
spoken martyr and, short of releasing him againscimperiat order. had his legs broken: the outcome was
cernainly lethal. Passio Apolionii 45 (pp. 102-3 Musurillo} reads: IRy @kavBphnog ypioopal oot
£V IO BovaTe. Nal ESmKEV Giyvoy Kot abTLD KuTERYiven 100 paptupog 1o oréAn. The rexe
gives no further information about the mode of punishment, but Euseb, Hise. ecel. .14 and the
Armenian version speak of beheading. According 10 Eusebius (Fisr. eccl. 5.21.3), leg breaking was
applied 10 the informer. who happened to be one of Apollonius’s own servants, "because the taw did
not permit that he live.” a possible anachronism. Ct. FIRA T no. 94, line 28 {quoted in n. 72): and ¢f.
Actie Anddreae s1. where denying the breaking of the martyr's legs is viewed as an act of crueley. See

Barnes 1968, jo.
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sure on the lower limbs to lift his or her body intermittendy and permic
normal breathing. Death could be delayed by sitring the victim on a kind
of stool (mp/w/n;zm\/z/) fastened to che upright post of the cross (szipes),
limit or postpone suffocarion. In contrast with hanging and impalement,
death by cruciixion never comes quickly. Unlike exposure, pain is imme-
diate and continuous.™

A few aggravating factors made this mode of execution especially
dreadful. Crucifixions were usually carried out outside the city limits. thus
stressing the victint's rejection from the civic community.®” Because of the
absence of blood shed ourt of an open and lethal wound, which evoked the
glorious fate of warriors, this type of death was constdered unclean, shame-
ful. unmanly, and unworthy of a freeman.™ In addition, the victim was
asually naked.® Essential, too, was the fact thar the vicim lost contact
with the ground, which was regarded as sacrilegious.™ Denial of burial
after death was a common clement of the punishment,® and the physical
horror of the torture was combined with the prospect of becoming the
prev of wild beasts, dogs, birds, or witches: any kind of postmortem muti-
lation was terrifying to ancient people.™
Slaves

Most historical and fictional cases of crucifixion are related ro slaves. This
point is so well established and documented thar itis unnecessary to dwell

on it. as recorded cases would add up ad nauseam. Whether it was ordered

7y. Laid. £y 52734 (Lindsay) repores: "Patibulum enim vulgo furca dicitar, quasi ferens caput.
Suspensum enim ef strangailasum ex eo exanimar sedd paribuli minor pocna quam crucis. Nam pati-
bulum adpensos statim exanimar, crus aem subfisos div crudiar” The anotupraviopds of the
Greeks seems to have been coser to crucifixion than o mere exposure: see Halm-Tisserant 1998.
158—88.

0. See Fraschetti 1984, 127 n. 118, with reference o Zonar. =.8.12. Sce also Arten. 2,53, 68; Halm-
Tisserant 1998, 99—-100.

81, These coneepis are developed in anthropological stadies: see Cantarella 198.4, 4o—41. 62, For a
simifar concern in the penaley tor parvicidiin (by contrase with pereluetlio). see Briquel 1980, 9s.

82, Nakedness in punishment was not restricted to erucified people: Polycarp spontancousty ook
ol his dothing betore climbing onto the pyre; see Martyrdom of Polycarp 13.2 {p. 12 Musuriflo).

83. See Voisin 1979 See also the subsection “Insurrection and Rebellion™ Luer in ehis essay.

8.4 But ir was nor necessary, <

is shown by the inscription from Puteoli (A£ 1971, no. 88, lines
13-14 quoted in i 86) and some archacological rematns: see Ducrey 19712 Yadin 1973. In general, see
Fabbrini 1995, 164,

5. See Voisin 1984, See, among numerous texis. Juv. Sar 14.77 - 78: Luc. Belluns Civile 6.5.13~49.

In 1=, the bodies of the mareves of Lyons, who had been strangled in jail, were thrown ro the dogs.
left unburied for six days, then burned, and their ashes were scattered in the Rhone River, to prevent
their fater use as relics and with the aim of depriving the martyrs of the hope of resurrection; see Faseb.
Hist. eccl. 50,59 62 (p. 80 Musurillo).
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by the slave’s master following some domestic transgression or by public
authorities as the consequence of a judicial conviction, the crucifixion of a
slave was a public event. In the colony of Puteoli, it was performed by a
private undertaker under public contract. His obligations to provide the
necessary gear, such as a beam, shackles. ropes, nails, and the execurioners
(verberatores and carnifex), who were hired at a fixed rate, were regulated in
a municipal law preserved in a Latin inscription dated o the end of the
republican period or to the carly empire.™ The document is a lex locationis
de imunere publico libitinario, including provisions governing contracts for
the office of public undertaker. Whereas the first provision, relative to the
exccution of slaves ar cheir masters’ request and expense (privarim), is
unambiguous about the victims stacus and the mode of execution, the sec-
ond provision, regarding execution ordered by municipal magistrates
(publice), is ambiguous on these details. As pitch, wax, and candles are
among the items 1o be provided free of cost by the contractor under the
second provision, it scems that the convict was to be fastened to a stake
and burned alive, unless this material was to be used for some kind of ror-
ture applied prior to or during crucifixion.*” In the context of the second
provision, a reference to two different modes of punishment is not o be
excluded, and it is perhaps no coincidence that the victims™ status was left
undefined. Worth noticing, too, is the fact that the exccutioner, dressed in
ared outhit and ringing a bell, was required to get rid of the body by drag-
ging it with a hook to a dumping site or mass graveyard.

Although crucifixion is the quintessential servile supplicium, it is of
course not che only kind of lethal tortare inflicted on this category of peo-
ple. However, crucifixion of nonslaves represented, | will contend, a con-
scious attempt to treat them as slaves and implied for the victim a rocal loss
of legal status (capitis deminutio maxima) that occurred de facto prior
sentencing.

Ro. AL 97 nol 88, especially lines 8100 "Qui suppliclium) de serfvo) servave privaginy sumerte!
volet urtis qui sumi volet it supplictium) sumet: siin cruefem’ / padbul(um) agere volet redemption)
asser{es) vincal{al restes verberatoriblus) ev verberatorles) pracber(ci dicheto) er / quisqiuis) suppli
clium) sumet praoperfis) singfulis) quae patibul{um} ferunt verberatoribtus)giue) item carnilfici) TS
[ dlare) diebero) ™ 1114z "Quotlicns) supplictium) magistrat(us) publicte) sumet it imperat quao-
tienscumqluel imperattum) er(it) praeseu esse su/plicium (sic) sumerfel cruces statuere clvos pecem
ceram candel{as) uacq(ue) ad cas res opus erunt reo / gratis pracselare) dicbero): item s unco extra
here fussas eric oper(a) russarfa) id cadaver ubi plura / cadivera erune cum dndonabulo exoabere
debebit.” See De Martino 1975: Badel 199.4. 7280,

8 O Che 2Vern 5.63.005.
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Several cases of crucifixion of freedmen were recorded, despire the fact
that, as Cicero put ic with rhetorical purposes, manumission should have
freed them from the very “fear of the cross.™ However, in the case of seri-
ous offenses against their masters, those people who had been informally
manumitted could sec their condirion reversed at their masters” wills. The
tradition records the story of Vindicius, a slave who unveiled the conspir-
acy by Brutus’s sons in 509 B.¢. As a reward, the Roman state gave him
freedom, citizenship, and money from the public treasury and eventually
had him crucified for betraying his masters.

At the beginning of Tiberius's reign, the freedwoman Ida was cruci-
fied, together with some pricsts of [sis she had bribed, for tricking Paulina,
a highly respected and virtuous Roman matron and Isis’s worshiper, into
having sexual intercourse with her former master, Decius Mundus. A
member of the equestrian order, Mundus was sent into exile for chat
crime, his lust for Paulina being regarded as a mitigating circumstance. We
do not know any more detail about the priests’ legal status, but it is possi-
ble that they, too, were slaves or former slaves of Eastern origin. Josephus
or his source(s) may also have extrapolated the priests” punishment from
the freedwoman’s. In any case, the story smacks of romance, and as it is an
etiological rale for Tiberius’s repression of the cult of Isis and expulsion of
the Jews from Romie in a.p. 19, its details, although realistic, were proba-
bly invented.®
Caligula had a freedman crucified for objecting to the assassination of

Tiberius.”" Although technically correct, this case is representative of
8 )

typical extrajudicial murders that the ancient historiography recorded or

88. Clic. Rube. perd. 5.16: " Harum enim omnium rerum | = curmificis e obductionis capitis ef crucist
non solum eventus atque perpessio sed etiam condicio, expectatio, mentio ipsa denique indigna cive
Romano atque homine libero est. An vero seevos nostros horum suppliciorum omnium [ = verberorum
)

et i ef cruetst meta dominorum benignitas vindicta una liberar.”™ See Dinkler-von Schubert 1992,

89. Scholia ad luvenalem 826668 (ed. Wessner, 15253 probably dading tfrom the late fourth cen-
wry) reads: “Vindicius servus, qui indicavie hlios Brun Tarquinio porras velle reserare. quos pater
securt feriit, servam autem ai conservatorem patriae manu misic cf ue defatorem dominorum cruci
adbixie.” Livy €2.5.9-10) 1ells the story of the slave Vindicius, first to be manumited through the pro-
cedure rradiera (= an ctiological account), but is muee about his subscquent punishment.

9o See Jos. A 18.65-80, especially 7y (kat 6 Tiéprog . . . exeivoug T8 UVESTRUPOOEY KUl
T 180V R0 (MoTndov 88 @uyig € Tiinoe).

o1 Suet. Culigs v2.q reads: “liberto. qui ob atrocitatem facinoris exclamaverar, confestim in

CIUCent Qg lt\.“
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invented to illustrate che reign of infamous emperors, a recurring motif, as
will be seen later on,

Twice, Vespasian had freedmen of Vieellius crucified. As chese men
had been raised to equestrian status by his predecessor, Vespasian may
have resorted to crucifinion as a mode of execurtion to demonstrate that the
wsurper's legal aces had no validity whatsoever.™

The classical jurises provide litdle information about crucihxion ot
freedmen. In his comments on Sulla’s law on forgery and counterteiting,
Pseudo-Paulus stipulated that bonestiores should be deported to an island,
whereas Aumiliores should be condemned to hard labor in the mines or
crucificd. He adds thar slaves manumirted after the crime ought 1o be put
to death. undoubtedly through crucifixion: | take it that in this text, the
expression “capite puniuntur” referred o the death penalty in general (as
opposed ro hard labor) rather than o decollation.”?

1o sum up. even though freedmen appear to have been occasionally
crucified, they were markedly less often exccuted in thar way than were
slaves. This fact suggests that crucifixion was indeed widely regarded as a
servile supplicium and that Cicero’s apologeric remark in his /7o Rabirio per-
ducllionis reo reflects a common practice in the application of criminal law.

Freeborn People

Crucifixion as a mode of execurion aims only incidentally at maximizing
the victim’s pain. frs primary purposc is to emphasize the viedim's final and
irrevocable rejection from the civic and international community and the
total denial of any form of legal protection based on rights guaranteed by
ius civile and ius gentinm and attached o any legal status above slavery * It
mav sound odd, then, to find our that a significant number of texts record
the paradoxical cvent of a frecborn’s crucifixion. Unless such cases fic
within the logic of that basic claim, one would have to admit either that
the thesis is mistaken or that the daily practice of criminal law shows
significant departure from the spiric and letter of the faw. The following
survey is arranged according to the tvpe of crime punished by crucifixion,

in the order of increasing frequency in the sources.

g2 Tac Hise g2 reporis: “Solacio fuie servus Vergilii Capitonis, quem proditorem Tarracinen-
sium diximus. patibulo adfixus in isdem anulis, quos accepros a Virellio gestabat™ 4o 3 reporis: "Asi-
aticus (s enim libertus) malam potentiam servili supplicio expiavie.” See also M 2,572,

93 Paulus Sewr. 5.25.1: “honestiores quidem in insulam deportancur, humiliores autem aucin met-
allum dantar aut in cruceny tolluncar: servi autem post admissum manumissi capite puniunour.” My
reading is pace Grodavnski (1984, 384 0. 720

9. This purpose is adequacely exprossed by Cieero (2 Ve 5.66.1009 - 70).
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Poisoning

o illustrate Galba's excessive violence during his governorship in Tarra-
conensis i the sixties A.p., Suetonius repores that he had a guardian
crucified for poisoning his ward in order to enter into his inheritance. The
condemned man protested against this mode of exccution, reminding the
governor of the privileges granted by Taw to Roman citizens. Galba then
had him crucified on a higher cross painted in whire. Suetonius remarks
turther on that Galba was “immodicus,” an understacement chart illusorarces
to what exeent the expectations of a Roman citizen living in lwaly in the
second century A.D. were consistent with those of an exparriate living in
Spain in the first century A.p.%

Military Disobedience

The recendy published senaris consilrim de Cu. Pisone patre of an. 19
recalls among the many abuses at the hand of Cnacus Calpurnius Piso
some crimes perpetrated during his short-lived command in Syria follow-
ing Germanicus's murder, whereby he exhibited to the utmost his “unica
crudelitas.” The othicial senatorial propaganda has it that, nor content with
condemning provincials to death without proper trial, and in the absence
ot his advisers” approval, Piso went as far as crucifying a centurion despire
his Roman citizenship. Seneca, who describes Piso as a man who mistook
sternness (r/gor) for hirmness (constantia), may be referring to the same

event in his De fra as an unambiguous beheading.”*

In ancient historiog-
raphy, villains were supposed to misbehave, and one way they did so was
by transgressing taboos. The crucifixion of a free citizen was a recurrent
motif illustrating blatant lack of moderarion.””

The Historia Augusta, a source from the late fourth century A.p. au-

thored under various pen names by one writer, possibly a lawyer,” records

95. Suet. Garfb. o2 et tatorent, quod pupitlum. cai substituras heres ertt, veneno nedsset. cruce
adfecin: implorantique leges ot divem Romanum se testificantd, quasi solacio et honore aliquo poenam
fevanurus, mutar muleogue praceer ceteras altiorem et dealbatan starui crucem iussie,”

96, Sesaties consultion de Cn, Psose parre g9-52 (ed. Eck, Caballos, and Lerninder 1996, with

commentary at 16971} “perspecta criam £ crudelitace unica qui incognita causa sine consili sententia
plarimos cadpidis supplicio adtecisser neqiue} exrernos antumtmodo sed etiam centurionem / clivem)
Rtomanum) eruciivsisser.” CFLSen. D cad=60 "Damnatos exra vallum productus ese et iam ver-
vicem porrigebat. ... Dum centario supplicio pracpositus condere gladium speculatorem ubec, . .7

Admittedly, Seneca does not say howe the miles, consiilito, and cemurion were eventually put to death.

Ube senaties consultin de Cin. Pisone parre does not seem 1o provide, in my view. cogent evidence that
extersi were being muassively crucitied in the Roman Fascar the fime of Jesus.

97 See Hadme Tisserant 1998, 61-67. discussing a Greek contest. For “cruehy in criminal rialy”
as “pare of the image of the “had governor” in Lare Antiquity,” see Harries 1999, 156.

98. Honoré (1987, 166—0) convincingly suggested thar the writer was sriting between 393 and

305, while atiached o the urban prefecds office.
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four carlier cases of cruciBixion of saldiers for disobedience, such as plun-
dering, violence against provincials, and fivhting despite orders. Again, all
passages, clearly marked by the licerary influence of Cicero’s De suppliciis,
tend o denounce the unusual cruelty of those responsible for the execu-

cions: respectively, Avidius Cassius sometime betore 175, Clodius Albinus

in the 19os. and Opellius Macrinus in 217/218. One of the alleged authors,
Vuleacius Gallicanus, admits thar he cannor find parallel instances of
crucifiion of soldicers in Roman historv: he was obviously unfamiliar with
the tradition recorded in the senatorial decree against Piso. Interestingly,
another alleged writer. Tulius Capitolinus, seems to imply that under cer-
tain circumstances (“ubi causac qualitas . . . postulavic’), crucibixion could
have been legitimately used to exceute soldiers.™

Desertion and High Tredson

In 201 8.C., after his victory against the Carthaginians, Scipio Africanus
cracked down on deserters.- Roman runaways were crucified; allies were
beheaded for dislovaley. ™ Valerius Maximus expressed his doubres con-
cerning the adequacy of the former group’s punishment and decided to
skip the derails to spare Scipio’s reputation and o avoid adding to the
insult suffered by the Romans, however deservedly, on that occasion. The
writer's uneasiness was misplaced, because Scipio seems, according o the
view already presented in this essay, to have followed a proper course of
action: as defectors, the soldiers had forfeited cheir citizenship and become
enemics (Jostes) of the Roman state. After being caprured as prisoners of
war, they were automatically considered as slaves. The auchor of one of the

few surviving ancient texts on military law, the writer Tarruntenus Pater-

oy, SHA Aviding Cassing 4.1-2 {(Vulcacius Gallicanus): “multa extant crudelinatis potios quam
severitags cius indicia, Nam primum milies. qui aliquid provincialibus eulissent por vin in illis ipsis
focis, 0 quibinis peccaverant, in crucem sustulit” (the following paragraphs demonstrate the creanviey
of Avidius Cassis in devising unusual punishmenesds Avidins Cussines 4,61 rapi cos | = cenriones; ius-
sit v in crucen olli servitique supplicio adfict, quod exemplum non exabat™s Clodius Albinis 1.6
(lulins Capitolinnsd: “Usori odiosissimas fuit servis iniustus. agox circa milirem. Nam saepe eriam
ordinarios centiriones, ubi causae qualitas non postulavie, in crucem sustadit. Verberavie certe virgis
sacpissime™s Opellins Macrimes 12.1-2 Qulins Capitolinusi: “Fuit igicur superbus et sanguinarius ot

volens militariter imperare, ... Nam et in crucem milites culiv er servilibus suppliciis semper adfecie.”

Phe discrepancy incidenally verifies dhe hypothesis of Honoré (198, 171723 that the authot assumed
ditterent attitudes under various pen names. and it vindicates Honoré's statement that "Seriptor is not
s careless of the hiscorival trud as s supposed” 176). See also Chastagnal 1972,

100, Liv, 30,4503 reports: “De perfugis gravius quam de fugiovis consuloum: nomins Latini qui
crant, securi percussi. Romani in erucem sublan™ Val Max. 2702 reports: "Hos { o« Rowmarios qui ox
nostris exercitilne ad Pocios trosterant] enin tamauant pairiac tugitivos crucibus adfixie, los T= Laei-

1

nosd tnguam perfidos socios seeurt percinsit.” Note, however. that che word fugisicus is used o rep-

resent oppostte groups in these sourees.
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nus of the late second century Ao considered thar trairors and defecrors
could be rorrured and killed at will, because of theiv status as fosees. ™

In the late seventies B.¢., Verres, then governor of Sicily, had a Roman
knight crucified on the grounds that he was spying on behalt of a gang of
runaway slaves. PoGavius was executed as speculator fugitivorim despice his
protese and claim that, in his capacity as Roman citizen, he was entided o
a proper wial and should be given the right o appeal o the people in
Rome (7us provocationssy. Unimpressed, Verres mocked Gavius's claim by
having him crucified in an unusual place, where the victim could see the
ltalian shore over the Straits of Messina. In his speech against Verres,
Cicero emphasized that on chis particular occasion, the victim was denied
not only the privileges and rights attached o citizenship (e7viras) but even
those attached to free status (Lbertas). ' He also stressed thar both the
death sentence and che mode of exccution reflecred a blatant abuse of
power. However, in view of Tarruntenus Paternus’s opinion (just men-
tioned), admittedly expressed at a much lacer date. it is not so sure that
Verres' measure was as outrageous as Cicero claimed—he called it a
“nefaria crudelitas.” Teis remarkable that in both capaciries, as a prosecu-
tor against Verres and as a defense advocate for Rabirius, Cicero could
make consistent use of the principle thar legal status should be inscrumen-
tal in deciding penalties, in particular the mode of execution in capital
cases, and thar persons of free starus (freeborn and freed persons), notonly
Roman citizens, should be regarded as entited to exemprtion from the
shame and horror of crucifixion, erudelissimum taeterrimumque suppli-
(19

ciron. T'his view is echoed in the carly fourth century a.p.. by another

apologist, Lactantius. '

Robbery aid Piracy

Crucificd robbers hang in the background of the famous tale of the
Matron of Ephesus. Since the provincial governor feared that their refa-
tives would try to bury the corpses, soldiers were ordered to stand guard

ton, Tarruncenus Pacernus (2 de re mddinedy Die. g906.7: " Prodiores wranstugae plerumque capi-
TS PHUBIUNLIE e exaUctoratt torgquentur: nam pro hoste. non pro milite habentar,”
1o, Cie, 2Verr 56600 " Facinus est vincire civem Romanum, seelus verberare, prope parricid-

ium necare; quid dicem in crucem tollere? (...} Non 1w hoc foco Gavium, non unum hominem

nesciogquem, sed communem libertatis er civitags causany in illum cruciatum et crucem egisd.”

103, For the story of . Gavias's crucifixion, see Cic, 2 Veri 5.60158-67.071 On the same theme,
see 137, 5,000 see abso Cies Reb. perd. 5.6 (cired inn. 880,

to. Lactant D fnse 4.26.29: 7.0 Gintame wenus) supplicii, quod etiznm nomine libero quamvis

nocente videatur indignum.”
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around the clock.”” The more interesting casc of Lucius occurs tn another
ficiional, novelistic context, Apuleius's Metamorphoses. Charged with rob-
bery and murder while staying in a Thessalian city. Lucius was tried in the
theater by municipal magistrates. The accuser—the alleged  victims’
mother—asked for the deach penalty by crucifixion.™ Pregnanc with
interesting narrative potential. such a sitvation must have been rather
common across the empire. Josephus has numerous—perhaps a few wo
many—accounts of robbers” crucifixions in Palestine under the procura-
torships of Cumanus (a.D. 48-52) and Felix (52-60)."7 Probably falling
into this category is the stone-throwing, rowdy blockhead of a fable by
Phacdrus, ricked into and punished for turning against a rich and power-
ful man in the hope of making a bigger profit than from Aesopus. his pre-
vious vicim."™™ Latrociniuniwas a loosely defined crime in Roman law that
could include almost any act of random violence perperrated with the pur-
pose of acquiring some material asset. Robbers were often runaway slaves,
lived outside or on the margin of society, and were outlawed.” That
Roman criminal law would regard them as slaves and trear them accord-

ingly is only natural.

Tnswrrection aid Rebellion

Under the reign of Tiberius, the prefect Aulus Avillius Flaccus, convineed
that a large-scale uprising was in the making, officially wichdrew all legal
protection from the Jewish community ar Alexandria. When a pogrom

broke out, Flaccus had many fews flogged in public, tortured, and eventu-

L7 This was not an isolated case. During the first century -

ally crucihiec
A.D., the Romans crushed several Jewish revoles in Palestine, reportedly

11

crucifying rebels who had fallen alive into cheir hands.™ Josephus tells of

two thousand cases in 4 B.c. and more than five hundred cases a day in 7o,

1o5. Petron. Ser. ties reads: UL L L cum inrerim imperator proviiicie fatrones jussit crucibus atfigi
" a6 reads: 7oL L cum miles, qui cruces asservabat ne quis ad sepulruram corpus detraherer, L
woe. Apul. Mer 300 "Prius, inquit opdmi cives, quam latronem istum miscrorum: pignorum

meorum peremprorem cruci athgats. .. .”

7. Joseph. Bf 1040 (= Af 20.029). 2253

108, Phacdrus Fab. 3.5 (Aesopus et petulans).

1oy, Flor. Epir. 2.7.8 (on the repression of the senvile war by Perperna in Sicily) repores: “reliquias
latronum compedibus, catenis crucibusque punivie.” CE dhe case of Calocerus in Cyprus (A0, 335)
according w Aur. Vier. Cues. g1.01-12: "quo excruciato, ut fas crat, servili aut latronum more L7 Mor-
tn Smith pointed our o me thacin Josephus, Anotod were usually subversives. But for my purpose
here, the nuance is crivial. See Jossa 1983, On butrecinium, see Shaw 1984 Habinek 1998, 190-91 n.
Gritnewald 1999.

vo. See Philo fi Flace, sy, 72, 8541

noSee Joseph. B/ 25 and 4717295 (4 6.0 A4S 2oz (. g6- 48, fudas the Galilean's sons

were erucified on the order of Tiberius Alexander, 4 Roman ofheial of Jewish background): B/ 2.306
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adding thar the toral number would have probably been much higher had
not the Romans run out of space and wood to carry out crucifixions.”*
Although mass crucifixions are attested in the context of the repression of
Spartacus’s slave revolt in 71 B.c., a major scare in Rome's backvard,"”
Josephus's story sounds rather impractical: without denving the probabil-
ity of large-scale atrocities, one has to wonder why the victorious army
would have made life so difficult for itselt by resorting to such a labor-
intensive mode of exccution. Josephus’s reports merely serve the purpose
of illustrating how the Jewish historian, who claimed to have personally
witnessed the crucifixion of some of his relatives, chose to depict the way
the Romans tried to discourage, in the most spectacular and savage man-
ner, any turcher action of that kind. Not only do the executions recorded
by Philo and Josephus conform with known Roman practices against ene-
mics of the state (Jostes, as discussed earlier in this essay), but they also
incidentally reflect the opinion of the Roman nobility regarding Jewish
people—in the words of Cicero, Josephus (citing the future emperor
Titus), and Tacitus, “a people born to be enslaved,” “used to stavery,” and
“the most despicable group of all slaves.™""

The Jews were not che only ones to resist Romanization. One Tiberius,
an otherwise unknown proconsul of Africa in the late second century,
reportedly “displayed” the priests of Saturn alive on trees in the gardens of
their remples for performing child sacrifices. There is no reason to think
thart the priests belonged to any lesser class than the local elire. Alchough
the mode of execution may have nothing to do with crucifixion, which
Tertullian only mentions for the sake of comparison (“arboribus
votivis crucibus™), it could be explained as an adequate penalty against
those who tried to resurrect an otherwise abandoned custom to promote
cheir resistance to Roman authority and the Roman way of life."s

and 368 (A1, 66), 3.321 (L. 670, 5.289 and 446-51 (A0, 7o), 7.201-2 (A, 710 Vin g20-21. Sec also
Schiirer 19750 332, 457, 485, 504, The execution in 37 8.0, of Antigonus, king of the fews, by Antony
falls oueside the definition of crucifixion: see Dia Cass. 49.22.6; Joseph. A/ 14.487-91. 15.5-103 Joseph.
B/ 1354 57 Plut. Ane. 36,20 See also Schiirer 1973, 286,

12 Joseph. B/ 5451

13 See App. B Cre 1200,

iy, Cic. Pror. cons. sa0: “ludacis et Suris, nationibus natis servitud™s Juseph, B/ 6.4
(lovdaiotg) pubotot dovkebery: Tac, Hrsr s.8.20 "Dum Assyrios penes Medosque er Persas Oriens
tuit. despectissima pars servientium Hudaei).”

115, Tert. Apol. 9.2-3 (written in 197): “Infantes penes Africam Saturno immolabantur palam
usque ad proconsulatum Tiberii, qui ipsos sacerdores in cisdem arboribus templi sui obumbraticibus
scelerum votivis erucibus vivos exposuit. resee militia pacris nostri, quac id ipsum munus illi procon-
suli functa esiz Sed et nunc in occulto perseveratur hoe sacrum facinus.” See Rives 1994, The torrure is

reminiscent of suspension from the wrber infelix: see Canrarella 1991, 171-210.



29

Thus, crucitixion was a normal way to execute rebels. Those Britons
who had crucified Roman colonists and residents in Londinium and Veru-
Jamium (a.n. 61) were thought to have used this mode of execution,
amony others, in antcipation, so says acitus, of what was in store tor
them it case of detear.’™™ In fact. the C!'llCif‘lCd rebel was such a familiar
image that it became a fabulistic motif: Pliny the Elder rells how old and
wcakcncd lions used o besicge towns in Africa to feed on their inhabi-
rants, and he wants the reader to believe, on the authority of no fess an eve-
witness than che historian Polybius, thar Scipio Aemilianus, back in the
second cenrury B.c., would have crucified one of che hons to deter the oth-
ers from such threatening behavior.t”

The death sentence against Jesus Christ was probably based on the
charge of rebellion. Apare from the gospel wradition, the second-century
pagan writer Celsus, extensively quoted by Origen, states that Jesus was
known back then as “a chief robber and leader of sedition.” The charge
was apparently not groundless, since even the authors ot the Gospels had
difficulty explaining why some of Jesus” tollowers were carrying weapons.
eventually used against the soldiers sent to arrest him. All four Gospels
acknowledge. while playing down the event, that some violence occurred
that nighe.'™ John reports that the troops involved in the arrest included
an entire (Roman?) cohort backed by Jewish police.”? This derail, possibly
invented, suggests that significant resistance was expected on the part of
Jesus™ followers. However, the story is more complicated: Luke devores a

w6, Tac, A gy v, 61 “sed caedes paribuola dgnes cruces, amaquam reddine supplicium,
a4t pracrepra interim ultione, testinaband”
1= Plin. JINS nH.

ns. Or

PN

2 ANOTUPYUS TOVIPOS Kl TG ROVAPEN GPmv: 5.1 TS GTUGENS

apyyETHE. Concerning xlu wrial of Jesus, Tgencrally agree with Shenwin-Whiie 1963, chaps. 12 See
abso Fox 1991, 2853100 Millar 1996: bodh works discuss why John's account is w be preferred with
regard to the timing of the events. although T aannocaceept Millar's contention (76 of. Fow gar, 3023
that in reconstructing Jesus” life and death, “amalgunanng data trom all tour Gospels™ is “illegin
mate.” Sev Fgger 1997 for asurvey of the evidence and an up-to-date bibliography, although Egger's
conclusion (9}, shared with many others before him, tsees eoge, Colienand Paalus 19857, that the
Romans had tound Fesus guilty of “crimen maiestatis populi Romani imminutac” Ge “perduellio”
iv debatable: the reported eriminal procedure and Jesus” punishment, legal statas (nonciizen), and
social standing tlowet-class, despite Bauman 1996, 180 1. 43, citing Paulus Senr. s.29.00 all speak againse

it see Robinson 1995, =4==%. Ulpianus's definition of aicseas (7 de officio proconsulist Dig. 48,41 is

somewhat anachronistic for the carly first century A0, see Harries 1999, 128 and n. 63 with bibliogra-

phy. In the words of Watson (195, 751 “perverting the Jewish nadon i no crime against Roman law™

the reference is o Lk 2320 But it may be correct to sy that Jeses - accusers tricd w have him charged
with “crimen maiestatis, lhough to no avail. On sewsrs s a cricne commitied by Jesus, Jews, and later
Christians, sce Dormever 2000,

g, Mgy Mo 2o Tk 2riso; InaRio.

120, s,
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short section w a dialogue thar allegedly took place before Jesus went o
the Mount of Olives. in which Jesus requests that his disciples carry
swords: 'And che one who has no sword must sell his cloak and buy one.
For I tell you, this scriprure must be fulfilled in me, And he was counted
among the lneless; and indeed whart is wricten about me is being fulfilled.”
Thev said “Lord, took, here are two swords.” He replied, "Tois enough.” ™
By Luke’s own admission, Jesus™ followers did not have o buy the
requested weapons, because they already had more than one ac hand. '

A group of people carrving weapons in public places could be seen as a
threat. as the next generation of Romans and Jews in Palestine would know
all too well.™ Such a threat was unlikely o be dismissed lighdy. Perhaps
this menace allowed Jesus™ Jewish opponents to play an instrumental part,
if one follows the Gospels™ version, admiteedly a very biased source: know-
ing thac the charge of blasphemy rewined by the Sanhedrin had licde
chance of success in a Roman court,"* they would not have failed to capi-
talize on the Roman authorities’ paranoia concerning risks of rebellion.
Accused. as the leader of the group, of inciting the Jewish people to revolo
against Roman occupiers,"s outlawed by the very nature of his erime of
sedition. Jesus was likely to be condemned to death and crucified. As sole
holder of the 7us gladii,* Pontius Pilatus, the Roman prefect of Judaea, was
required to take a stand on the issue. Failure to act against what was alleged
o be a rebellion would have been tantamount to high treason and conspir-
acy. Succumbing to tergiversation, by taking the advice of his wite or relin-
quishing the whole case to the judgment ot another court,”” did not do in
the end and could have only made things worse for him. Pilate was the only
one who was entided and obliged to make the final decision to crucify
Jesus, despite his alleged personal feelings.

121, Lk 22
101G AVvOpLLS| eroyiohn.

36—38 New Revised Standard Version. quoting Esaias 53.02: kit peté avipoy [= €v

122, This i pace Wason (1995, 1671, who anachronically alleges that traveling Essenes reportediy
carried weapons 1o defend themselves againse bandies (Joseph. B/ 2.125).

123 On the stkariol, see Joseph. Af 2018588 B 2.254-57. 4.389—409. CF the case of the Fgvpr-
tan false prophetin B/ 226065, tlusirating that the threar was indeed serious,

124. See Robinson 1973 (non vidit.

125, Lk 2302050 According o Jn =130 and 1157, fesus was first outlawed by the Jews. See Fox 1991,

3OO

126. This is pace Warson (1995, 170, 204 n. 323, Stephen’s death by stoning (Ac 7:57-60) does nor

prove that the exceution/muarder was fawful, fn a0, 62, James, Jesus” brother, was stoned ar the iosri-
gation of the high priest Ananus precisely a1 a ime when the procuraror Festas had just died and his
successor. Albinus, had not ver arrived. Josephus reports (4 20197203} that Ananus was threatened
by Albinus and deposed by King Agiippa for this very action.

i27. See Mo zzign LR 23ees
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The Gospels describe a procedure leading to Jesus™ crucifixion thar is
not without parallel in Hellenistic and Roman times. Consisting in a pop-
ular demonstration leading to the conviction and execution of a eriminal,
it is referred to in the sources by the name succlimatio (Gvo-. €x-,
emBonoig).** The model of civil unrest leading to the execurion of the
alleged cause of the unrest is commonly actested in the narratives found in
the Acts of the Christian martyrs, most noticeably in the story of the mar-
tvrs of Lyons.'* It was then up to the governor to suppress those who were
merely regarded as the cause of discord, despite his expressed conviction
that intendon was lacking on the part of those indicted. Consequently,
even though Pilate had every reason and right to choose crucifixion over
other forms of execution, popular participation may have put pressure on
him to act in a certain way. This possibility opens the door to the question
of who suggested the mode of execution and why.

Many modern scholars have regarded Jesus™ crucifixion as a purcly
Roman act. This verdict may be a fallacious point of view that unnccessar-
ilv plavs down the role of the people, whoever they were, gathered in front
of Pilate’s tribunal. The Gospels claim that popular pressure was instru-
menral precisely in choosing the mode of execution. This version is prob-
lematic for two main reasons. First; practically, from a Jewish point of
view, crucifixion would have been a poor choice for Jesus™ execution, due
to the religious necessity to bury the corpse before the beginning of the
Sabbath; Isidorus of Seville, in the seventh century, commments that while
Jesus death came quickly, the two bandits crucified at his side had their
legs broken to hasten the procedure, so that the burial deadline could be
met."” Second, the Jewish authorities were concerned with blasphemy, a
charge carrving the death penalty by stoning in Jewish law."¥ However,

28 See Colin 1965, 113-160 with reference 1o OGS (- 76 XTI 526: Fresos and Lesbos. 334 8.0
Liv. 26,3 (Rome, 20 e Ac 25:24 (Caesarca. AD. sol Apul. Aer10.6.3 (Thessaly, second century
A See also Fox 1991, 200 and 456 n.

129. Seo Lerter on the Martyrs of Lyons ta.0. 17700 quoted in Luseb., 2 eed. s 30-31, 38 {pp.
~o—74 Musurillods Mursyrdow of Polycarp ica A0 1550 122 {pp. 1o 12 Musurillo): Barnes 1968, 48-50.

o Isids Erype 2z lindsayi: oL unde et in Fvangelio facronibus, ut morerentur et de ligno
ante sabbatum deponcientur, crura contracta sunt, quia ligno suspensi civo maori non porerant.” The
two 2notal are mengioned in M 28 and Mk sizzand are often represented as hoand, rather than
nailed, 10 che cross, o explain the delav,

131, See [y 2gi3 160 The Mishnah (Sendedrine =3 lists four fegal modes of execution: stoning.

burning, slaving. and strangling. The kst one was somerimes replaced by hangings of. Targroun to Ruch

17z Naomi said “we have four penaliies of death for the guilty, stoning with stones, and burning with
fire, and beheading twith) the sword, and hanging upon wood™™ teans. AL Saarisalo, Stedia Chvientatia
2 [1928]: 923, But note Mishnah, Sanbedrin 6.4: 7 Al chose who are stoned are hung on a cree (after-

ward)” the words of Rabbi Lliczer, 1 And sages say "Ouly the blasphemer and the one who worships
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from a theological point of view, it was very convenient for them ro see
Jesus crucified as a subversive and rebel, because the Torah prescribed that
anyone who had lost contact with the ground after death—be it through
hanging or crucifixion—was accursed before God: "When somcone is
convicted of a crime punishable by death and is exccuted, and vou hang
him on a tree, his corpse must not remain all night upon the trees vou shall
bury him that same day, for anyone hung on a tree is under God's curse.
You must not defile the land thar the LORD vour God is giving vou for
possession.”™* Theretore, death by crucifixion would have made Jesus'
claim to be the Messiah rotally unacceptable to observant Jews, who unil
then may have been unsure about Jesus” status,

If, indeed, the Jewish crowd, incited by the high priest, played a role in
Jesus” condemnarion, the dilemma presented by the need of a swift death
and the appeal of a dispelling solution to Jesus’ claim is difficult to solve.
ft could be suggested chat the crowd gathered in front of Pilate’s tribunal
called not so much for Jesus™ crucifixion as for the (posthumous) hanging
of his body. Hanging is described as follows in the Mishnah: “They drive
a post into the ground, and a beam juts out from it, and they tie together
his two hands, and thus they do hang him.”* Confusion between chis
method and crucifixion would be quite understandable. Such a hypothe-
sis, ludicrous as it may sound, was actually suggested by later sources, Jew-
ish and Christiun,'™ and could be explained as a result of linguistic confu-
sion: the Hebrew word for hanging (#5) was apparently the same as the
Aramaic word for crucifying (in Hebrew, #/2). Thus, a later tradition, dat-
ing from Mishnaic time (second/third century) but not included in the
censured edition of the Talmud, records that “on the eve of Passover
Yeshu was hanged.”™ The following passage of the text describes the lengthy
procedure used to call defense witnesses. Then a commentator, Ulla, asks
whether it was regular to go through the whole process in case of entice-
ment. The response was “With Yeshu however it was different [from what

an idot arc hung™™ (wans. | Neusner, The Talmnd of Babylonia, vol. 238, Fractase Sanhedvin [Adanta.
GAL 19841, 7).

132, Dt 2i:22-23 NRSV. The Greek version of the Sepruagine translates the key words as

follows:  kpepdonte oUTOV Exl 2020V and OTL KERUTUPOEVOS VRO BE0D RES KPEPUPEVOC
£t SUAOL. Jerome's Vulgate reads. “quia maledictus a Deo est qui pendet in ligne.” Parente (1977,
¥5-97) lists various interpretations (Jowish vs. Christian) based on the nature of a genitive {objective
vi. subjective in Tcurse of God™) in the Hebrew texi.

133 Mishnah, Sundeddrin 6.4 (cans. ). Neusner [New Haven, CT,and London, 1988]. 595).
£ Ac 5300 Inooby ov
VRoU: Ga 3:03: EMKATEPOLTOG RS O KPERGPEVOG ETL
EVAOV. a quote from D 27026 and 210230 See Cohn 196-, 365, 371 Parente 19771 Kuhn 1982, 665-69.

134, See Tadmud, Sandedrin g3, CLU Nishoah, Sanbedrin 6.0 and 41, =
VHELS JeXe1ploaade kpepdoaviey £l
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should have been done in accordance with Dr 13:9-10] for he was con-
nected with the government.”™ Roman sympathy, although surprising,
would account for Jesus” public and triumphal entrance into Jerusalem on
Palm Sunday and would have protected him at first from sioning. His
eventual crucihixion, whether it was forced on Pilate or not, is revealing of
a later flling out with his foreign protecror.

The Old Testament records many cases of posthumous hangings.™* So
does a Latin tradidon preserved by Servius. The fourth-century commen-
tator of Virgil goes back to the republican historians Cassius Hemina and
Varro. Servius reported the story of a group of nonslave workers forced by
King Tarquinius Superbus to work in the sewer system, who hanged
themselves out of protest. Offended by their suicide, the king had them
crucified after death, o deny chem proper burial.™™ In either context,
posthumous defilement of the corpse carried a strong symbolic meaning,
However, death by hanging, usually suicidal, also bears on the vicum’s
funcrary rights. Artemidorus Daldianus refers in his Onirocriticon 1o the
story of a man who had dreamed that he had lost his name. Subsequently,
his son (who bore his name) died, and his property was confiscated as a
result of an accusation of crimes against the state followed by a condem-
nation to AT (= capitis derninitio or infamia) and exile. After all these
losses, he hung himself and actually lost his name, since family members
would never mention ic during funerary meals, because of the manner of
his death.™ Loss of civic status and symbolic rejection in death are two
sides of the same coin.

Hanging alive by non-Romans and in particular by Jewish people is
occasionally atcested in both biblical and Hellenistic/republican times.™?

135, Trans. Newsner (1984, 743 following Schacher.

136. See Josh 10260 1Sam 3610 (= Joseph. A7 63740 2dam g2 Fst gy (= Joseph. A n.289).

137 Serv. ad Aen 12,603 " Cassius autern Hlemina ate, Tarquinium Superbum, cam cloacas pop-
ulum facere coegisser. ¢t ob hane infuriam muli se suspendio necarent, ussisse corpora corum cruci
affigh. tune primum wrpe habitum est mortem sibi conseiscere. et Varro air suspendiosis. quibus iust
fieri fus non sit, suspensis oscillis, veluti per imitationen mortds parentari. docer ergo Vergiling seeun-
dum Varronem et Casstum. quia se laqueo induerat, leto perisse informi.”

138, Artenn, g of 2,68, where Hving dreams mean that one's country is inaceessible and anrici-
pate punishment. even by crucihxion. On Roman revudsion toward hanging as preventing the soul
from leaving the body, see Canrarelli 1991, 17786

139, See Gingontg. 2 G Joseph, A/ 20730 Josh 8:20: Fzra G (= A/ i orosd Fse 2oz, sy, 7910
i= A/ 1208, 240, and 28, regpectively ) Tam stz See also foseph. A 1337683 (= B/ 19297} on
hanging by Alexander Lannacus in ferusalem in 88 B.CLL widh dhe evidence trom the Dead Sea Scrolls
(Lesher Nl col. 1 dines 1 CE Yadin 1971 and Baumgarten 1972 for a rescoration supported by
the Teaple Scrolls (col. 6. lines 6-130; Sifze on D 2z and Baraitha in the Babylonian Talmud.
Susthedrin 46b. A simikar instance was carried ouc in the second centary ko, by Shimon ben Shewahs

see Mishiah, Sanhedvin 6.4,
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Even crucifixion was not a quintessentially Roman punishment bur was
reportedly used by Greeks  (under che name  dmotuprmoviopnog).
Carthaginians, and even Germanic and Briton oribes.™ [ conclude that
whoever tries to assign lability for Jesus” crucifixion to cither the Romans
or the Jews should resorc to a ditferent line ot argument. Shore of making
the Jews responsible for Jesus™ death, as some Christian scholars have tried
to demonstrate over two millennia, the evidence I have presented demon-
strates the logic of what is tmplied in the Gospels’ narrative (without
assuming chae the narvative fwself has any historical value)—namely, chat
the crowd representing Jesus’ opponents was less interested in maximizing
Jesus” suftering than led ro believe that execution in the Roman way would
serve their interests in invalidating what was perceived as Jesus™ polidcal
and theological program. In other words, from a legal poinc of view, Jesus’
crucifixion makes sense no martter who called for icand fits perfectly in che
pactern of applying a slave punishment to those who, as subversives, rebels,
and outlaws, could not benefit from the protection of the law.

Christianiry

Berween the second half of the first century a.p. and the reign of Con-
stantine, Christians were persecuted in a rather unsystematic way and with
various degrees of intensity according to times and places. Boch Christian
and, to some extent, pagan writers kept detailed records of those who had
suffered martyrdom for their faith. Remarkably, not oo many of them
appear to have been crucified. The most notorious instances are those of
the apostles Peter and Andrew, according to later sources sometimes
qualified as “forgerics of heretics.”™ ' Peter was martyred at Rome during
the reign of Nero, having requested to be crucified upside down, in an
implicit act of extreme humility in memory of Jesus” death.#* However,

16 See Canarella gors gi-46. with qualifications. The story of Regulus's crucifixion by the

Carthagiians is due o a later tradition: see Sen. £p. 982 Cantaredla 19910 100 92, See also Strabo

o 18: il Pron crsi=8r iSpain under Carthaginian rule in the third century v)L According o Flor.
Fpico 20040 Dirusus anacked dhree German nacions, the Cherusci. the Suebi, and the Sicambri, after
thev had searted the war by crucitving tuventy centurions as a way of binding themselves wgether by
oath: “qui viginti centurionibus in cracem actis hoo velue sacramento sumpserant bellum ... {one

manuscript (CF hus Tincremaris.” while B has i erucen hactis™: see also Tac, Asn 1433,

/

t41. So writes Lusebios (£l ece

142, Euseb. Flise eced 202505 reads: wad T1E1pog ooabtmg GvaokoAomodivut: 3.1.2 reads: O¢

.25.6) about the Acts of Andrew, John, and the orher apostdes.

KO ERL TERED Ev PO YEVOREVOS. (VESKOROTION KaTé KEQUANZ. 0VTwg Gilhcug nudeiv.
The Actr Perri Gs—400, written in Greek iothe Late second century and canstated inro Latin in the
mid- chird century. contains a similar cradition widh unambiguous reference o crucifixion {obviously
based on fesus” logion dvaBey pfiio ataupoucBut) and the theological justification of Pewr’s
choice (38).
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apart from the technical ditheulty linked to the mechanics of an upside-
down crucifixion and apart from the dubious historicity of Euscbius’s
sources (Gaius of Rome, Dionvsius of Corinth, and Origen), the word
used by him in both passages. aveskoronic8n/avoaoxokoricdnval,
points to a different punishment, impalement or exposure at the stake. I
Peter was indeed crucified. the circumstances of his death would show that
some Christians may have wanted to die in the same manner as Jesus, to
share in his fate and glory, and may have influenced the judge’s sentencing
in that respect. The tradition about the execution of Andrew, Peter’s
brother, is even more romantdc. He was reportedly crucified ar Patras,
where he cooperated with the exccutioners and took the opportunicy of a
long-protracted death to preach o his followers, eventually turning down
a last-minute reprieve offered by the governor.™# The typical shape of the
cross (X vs. T) is a later accretion.

Finally, the second-century church historian Hegesippus, cited by
Eusebius, records the execution of Simeon, son of Clopas, a relative of
Jesus Christ and the second bishop of Jerusalem, who had allegedly been
crucified in the reign of Trajan (ca. 106/107). The account is of dubious
historical value, the victim being made to dic on the cross at the age of 120
afrer withstanding torcure for many days."* One should not exclude the
possibility that others have been crucified as a resule of multiple charges or
confusion of status or both. However, a plethora of crucified martyrs
would have resulted in banalizing Jesus’ death, and only a few members of
the inner circle were allowed by Christian martyrologists to share in the
Master’s fate. Thus. the Acts and Passions of Christian martyrs consis-
tently show that burning at the stake, mauling by wild beasts, and other
rather exotic forms of execution were the choice penaities in such cases.
This is congruent with the fact that the persecutions of Christians were
sometimes conducted under the charge of maiestas. which does not nor-
mally carry the death penalty by crucifixion.'

143, Acta Andree 51-63 {tor the claim thac his crucifivion lasted diree days and chiee nighrs, see
5ok Vine Andreae 36, See also August. Comera Faustion manichaenn 14 for the fikeness to Peter’s
death, although Andrew's death probably occurred earlier, around 6o.

Lyt See Fuseb. [/ist eecl 332,

145, See Dig. 484z Cod. st 9.8: Paulus Senz. 5,29, especially 12 "His ancea in perperiium aqua e
igni tnterdicebatar: nune vero humiliores bestiis obiciunar vel vivi exurunwur. honestiores capite
puniuntur.” '
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Conclusion

What we know through nonlegal sources on the application of the death
penalty by crucifixion s consistent with the basic hypothesis that in
Roman law crimes and punishments were matched according ro some log-
ical principle. Crucifixion sanctioned a fow categories of crimes. the nature
of which excluded their authors from the civic and international commu-
nity, thus disqualifving them altogether from whatever form of legal pro-
tection was artached to citizenship and freedom. Outcasts convicred for
serious crimes were put to death in the most horrendous way to remind
the rest of the community of the importance of belonging to it. By con-
tast, parricidium (a private crime) and perduellio (a public crime) were
punished by specific penalties aimed at removing vertically (by drowning
or suspension) and excluding the culprit from the society to which he or
she lawtully belonged.™**

From the point of view of criminal law, slaves were never considered
members of the communicy. Though legal fiction in the sphere of Roman
privace law (c.g., the introduction of the actiones adiecticiae gualitatisin the
second century B.C. or the grant of testamentary rights within the house-
hold by a generous master like Pliny the Younger) and humanitarian atd-
tudes promoted by individuals and various groups raised slaves above the
status of mere objects, they were nevertheless regarded as Aostes throughout
Greco-Roman  antiquity, undoubtedly because slaves had long been
acquired through war and were perceived as former and forever enemies.'+
Consequently, it would be surprising it frecborn Aumiliores had seen cheir
condition in criminal law deteriorate to servile levels.

In fact, the legal sources explicidy suggest that the distinction berween
free humiliores and slaves persisted during the whole Principate and
bevond. The Sententiae Pauli, which reflect the state of Roman criminal
law in the late third century, at a time when status distinctions among the
lower classes were supposed to be blurred, provide a list of crimes punished
by crucitixion. This penalty was applied against slaves who had consulred
a scer about their masters” life expectancy; against deserters and traitors;
against rebels; against people who had caused a death with a weapon, poi-
son, or perjury; against people who had taken part in magical ceremonies;
against counterfeiters; and against kidnappers.™* Three generations earlier,

146. See Briqudd 1980,

147 See Bauman 1996, 83 and 184 0. 20, citing Sen. Cleme 1.2q.0 and Ep. 4705,
148, Sev Paulus Seas. 5.2 so21a02 (= Dig 481938105 5.22.1 5.25.00 150 170 5.25.05 5.30b.0
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Callistratus had suggested that notorious robbers be crucified in the very
place where they had committed their crimes, to deter would-be criminals
and console the vicams™ relatives.”®” Finally, to illustrate his proposition
that the author of a sacrilege be punished more or less severely according
to the rank, status, time, age. and gender of the offender, Ulpianus recalls
many cases that had resulted in a condemnation to death by animals. while
others were reportedly burned alive or crucified; lesser crimes were pun-
ished with a condemnadion o the mines or with deportation o an
island."® Not surprisingly, the legal sources account for more categories of
crimes to be punished with crucifixion than do the literary sources.

What is more remarkable is that in every single case, without excep-
tion, when the jurists—DPscudo-Paulus or his predecessors—mention
crucifixion as an appropriate penalty for bumiliores. they consistently pro-
pose an alternative penalty for the same category (the beasts, burning at
the stake, or the mines), in addition to a milder one tor Jenesriores. [hc
inescapable conclusion is that the jurists never felt comfortable applying a
servile punishment to frecborn people and maintained until the very end
of the history of crucifixion as a legal penalty a three-tiered (not a two-

1

tiered) system,"" taking into account both social standing and legal status.

There is, then, no reason to surmise that the distinction berween treeborn
people and slaves was reintroduced in the fourth century (as reflecred in
the Theodosian Code), since it was in fact never abandoned.™?
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