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1. Introduction

The influence of Roman law on European countries with a civil law tradition is
well known. After the rediscovery of Justinian’s Corpus iuris civilis around 1100,
Roman law became the common basis of legal studies in European universities.
Along with Canon law, Roman law became the common law of educated people
of Western Europe (ius commune). Through centuries Roman legal literature
penetrated legal practice and the judiciary in different ways. The ius commune
has thus influenced more or less directly the evolution of law in all Western
European countries'.

The codifiers of the 19t and 20t centuries did not consult Roman law sources
but rather canon law sources (that are very much influenced by Roman law),
customs and statutes, laws and case law of their time?. Nevertheless they did base
their codification work on the usus modernus®doctrine, the books of the famous

1 See HELMUT COING, Von Bologna bis Briissel. Europdische Gemeinsamkeiten in
Vergangenheit, Gegenwart und Zukunft, Koln, 1989, pp. 2ff; JuLIUS G. LAUTNER,
Zur Bedeutung des romischen Rechts fiir die europdische Rechtskultur und zu seiner
Stellung im Rechtsunterricht, Ziirich, 1976, pp. 17ff; RAOUL C. VAN CAENEGEM, [n-
troduction historiqgue au droit privé, Bruxelles, 1988, pp. 52ff and ROBERT FE-
ENSTRA, « Le droit romain et ’Europe », in Revue internationale des droits de
I"Antiquité, supplement to volume XLI, 1994, pp. 15ff. The degree of « Romanisa-
tion » varies from one country to another. In certain countries like Italy and in the
south of France Roman law as it was rediscovered in the 12t century progressively
replaces archaic customs. Elsewhere as in northern France customs maintained their
position and are even promulgated in statutes. Roman law however still has an im-
portant role to play as suppletive law and remains the basis of legal thinking. The
influence of Roman law was even more fundamental in the German Empire where
around 1500 medieval customs were abandoned and Roman law was recieved (reci-
pere, die Rezeption) as national law (VAN CAENEGEM, Introduction, pp. 4f and 75ff).

2 See FRITZ STURM, « Droit romain et idendité européenne », in Revue internationale
des droits de 'Antiquité, supplement to volume XLI, 1994, p. 148.

3 The Usus Modernus Pandectarum (the new application of the Digest), that conti-
nued the mos italicus, a tradition of interpretating Roman texts, is generally asso-
ciated with Germany although it existed in most occidental European countries from
the 16™ century. The Usus Modernus had a last period of popularity in the German
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jurisconsults of the Natural Law School* as well as on the manuals of the Pan-
dectists’. Therefore it is really Roman law that gave civil law countries their fun-
damental notions of private law and proceedings law.

Swiss private law is a remarkable illustration of this indirect influence of Ro-
man law. Although Swiss law unlike other national European systems has not in-
corporated Roman law as suchS there has been a gradual ” Romanisation ”. Dur-
ing the 13t and 14t centuries there were Swiss scholars in Bologna. A century
later a law faculty was founded in Basle (1459). Finally, the fruitful research of
Jacques GODEFROY in Geneva, the vigour of the ius commune in the territories
that are now the Italian speaking part of Switzerland and the slow penetration of
Romanistic principles in city laws during the modern era have contributed to the
great influence of Roman law in our country’.

However it is above all during the 19™ century, under the strong influence of
the German Pandectist movement that Roman law became an efficient legal sci-
ence in Switzerland. The famous Swiss Professors BACHOFEN and KELLER were
students of SAVIGNY. Furthermore numerous eminent German Pandectists taught
in Swiss Universities®.

legal science of the 19t century (see VAN CAENEGEM, Introduction, p. 76 and
FEENSTRA, Le droit romain, pp. 20f).

4 The Natural Law School defends the idea of a universal and immuable legal order

common to all countries. Among the principal author of this movement, who

« recherchent, par une ¢tude rationnelle et critique de la nature humaine, les princi-

pes fondamentaux, évidents et axiomatiques, a partir desquels » it is possible to de-

duce all the other rules, we find Hugo Grotius, Samuel Pufendorf, Christian Thoma-
sius, Christian Wolff; Jean Domat and Robert Joseph Pothier (see VAN CAENEGEM,

Introduction, pp. 129ff, quotation, p. 130. See also LAUTNER, Zur Bedeutung, pp.

46ft).

The Pandectists is the name given to the 19" century German lawyers who follo-

wing the Historical School movement have built a systematic private law science ba-

sed on the Digestae (in Greek, Pandectae) of Emperor Justinian. The denomination

« Pandectist » science comes from the most frequent title given to their scientific

manuel which is « Pandektenrecht » (see FEENSTRA, Le droit romain, p. 26). On the

same theme, see also LAUTNER, Zur Bedeutung, pp. 49ff.

6 See, for example, KONRAD ZWEIGERT and HEINZ KOTZ, Einfiihrung in die Rechts-
vergleichung, Tiibingen, 1996, p. 166.

7 See P10 CARONI, « La romanistica svizzera ottocentesca fra cirregolaritd) e confer-
me », in Index 23 (1995), p. 84 and LAUTNER, Zur Bedeutung, pp. 38ff. On the vast
work of GODEFROY, see BRUNO SCHMIDLIN and ALFRED DUFOUR (éd.), Jacques Go-
defroy (1587-1652) et I'Humanisme juridique a Genéve, Basel and Frankfurt am
Main, 1991.

8 For example, Regelsberger, Dernburg and Exner in Ziirich; Jhering, Windscheid,
Fitting, Leist, Stintzing and Rabel in Basel; Baron and Lotmar in Bern (see CARONI,
La romanistica, p. 86 and LAUTNER, Zur Bedeutung, pp. 161f).

W
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More generally and disregarding the ways in which Roman law penetrated
Swiss law it is undeniable that the influence of the Romanistic tradition is very
strong in our legal system. A great number of rules and fundamental concepts of
the 1907 Swiss Civil Code and of the 1911 Swiss Code of Obligations as well as
the 1889 Swiss Federal Law on debt collection and bankruptcy and the Federal
and Cantonal laws on proceeding have their origin in Roman law?.

Studying and knowing Roman law is the only way to understand how these
fundamental notions were created and how they managed to resist the test of time
from the classical law period of Roman law to the present day. But one must de-
termine what the real meaning of these notions was in Roman law. Indeed Roman
law rules were not codified like our modern private law but emerged through
case law. The originality and the genius of the Roman legal mind resided in its
ability to establish clear legal principles whilst reserving a fair number of excep-
tions and adaptations. Therefore we must beware of simplistic comparisons be-
tween Roman law and modern law.

It is in that context that we will examine two legal institutions, the «fiducie»
and the contract of sale warranty for defects. The interest of these two subjects is
multiple: first they were well known by Roman lawyers ; second their rules are
unsatisfactory in modern Swiss law; third it has been wrongly assumed that these
rules are a modern transposition of Roman law and fourth with the help of a cor-
rect analysis Roman sources contain ideas that would enable courts and law re-
forms to improve those rules.

1. Two examples of incorrect transposition of Roman law in Swiss law

1. The Swiss fiducie!®

In Swiss law, the fiducie was created by case law. Its existence was recognised by
the Federal Tribunal from 1893 for the fiducie-sireté'! and from 1905 for the fi-
ducie-gestion'?,

9 See HANSIORG PETER, « La place de I’histoire du droit dans I’enseignement et la
formation du comparatiste », in Rapports suisses présentés au XVéme Congrés in-
ternational de droit comparé, Ziirich, 1998, pp. 341ff and HANSIORG PETER,
« Vestiges romains dans I’exécution forcée », in Revue de droit suisse 1151 (1996),
pp. 445ft.

10 On this subject, see the doctoral thesis of JEAN-PHILIPPE DUNAND: Le transfert fidu-
ciaire: « donner pour reprendre ». Mancipio dare ut remancipetur. Analyse histori-
que et comparatiste de la fiducie-gestion, Basel and Frankfurt am Main, (to be pub-
lished 2000).
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A fiducie is a combination of legal transactions relating both to the law of ob-
ligations (it is a contract) and to the law of property (it is a disposition of prop-
erty).
The creator undertakes, by agreeing to a contract (the convention de fiducie),
to transfer the full legal title to certain things or rights (the fiduciary property),
while the fiduciary undertakes to keep and manage them, and possibly even to
transfer them, in accordance with the objects and clauses of the agreement, and to
restore the fiduciary property (either the original property or some other property
acquired through reinvestment of the proceeds from sale of the original property)
on expiry of the agreement. Fiduciary management can generally be terminated
by either party. A fiducie-sireté does not end until the debt that is secured by the
fiduciary property has been repaid.

At the same time, or subsequently, the creator will implement the agreement
by transferring (acte de disposition or acte translatif de droits) the fiduciary
property — i.e. the movable or immovable property, personal rights, paper securi-
ties, rights of intellectual or industrial property, etc., named in the agreement — to
the fiduciary, so that the latter acquires a full legal title to them.

According to the prevailing view in Swiss law, the fiducie is a legal transac-
tion whose structure is determined by three of the cardinal rules of civil law: a
clear distinction between rights in rem and rights in personam; the principle that
rights in rem are subject to a numerus clausus; and the principle of the unity of
patrimony (unité du patrimoine).

Remodelled from time to time by case law, sometimes completed by regula-
tion in specific fields (fiduciary operations by banks, investment funds), the rules
governing the fiducie, and in particular the fiducie-gestion, are being increasingly
criticised by legal authors. Unpracticable solutions, incoherences, lack of protec-
tion for fiduciary assets, lack of independance of the fiduciary towards the crea-
tor, distortion of the rules of competition in favour of banks and incompatibility
with the Hague Convention on trust are the main criticism made against the fidu-
cie rules. In our opinion a historical and a comparative analysis can give precious

information in order to reform the Swiss fiducie.

It ATF 19 344, 347, Triefus c. Drexler. A fiducie-sireté (or fiducia cum creditore) is
used to create a security interest over an asset for the benefit of the fiduciary (/e fi-
duciaire, der Treuhdnder), to which he acquires full legal title to be restored to the
creator (/e fiduciant, der Treugeber) only after the latter’s debt has been paid in full.

12 ATF 31 11 105, Griiring-Dutoit c. Kappeler. A fiducie is set up for purposes of ma-
nagement (fiducie-gestion or fiducia cum amico) when the creator transfers to the fi-
duciary the property of some assets to perform management tasks which principally
serve the interests of the creator or occasionally some other beneficiary.
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. Agcording_ to a widespread but debatable opinion, the structure of the fiduci
in Sywss la\y is merely a modernisation of the structure of the ancient R -
ducia. .In.thxs view, the fiducia comprises two distinct acts: a disposal uor'nan f-
formalistic proc;dure of mancipatio, whereby the creator transfers to ’thes?g o
ary thg ownership of the fiduciary property; and a distinct agreement, the e
fiduciae, w!lereby the fiduciary undertakes to restore this property tc; th .
.under ch’tam conditions. The only hold which the creator has over the ; dC Tefltor
is a claim to restitution; the fiduciary has sole title to the fiducia e
which bgcomes part of his personal patrimony. Modern flducie Tk
mere revival of Roman fiducie, SN
In his .doctoral thesis, one of the two authors of the present article tri
demogstrgte that this conception is misleading!3. But here we shall ](; . med’ -
the pimcxpal results of this research. First, a brief presentation of :\Zi};algllzn;?)n
man law sources is necessary. Sometime i
ha.ve unequal value and resu;tyﬁom the wosrkfsrig;;:\l}v?g; :: l;zﬁsaon thel e
Still, some of them give us precise and reljable information o i
= syl N numerous aspects
There are express references to th a |
B.C)), in the.lnstitutes of Galus (2nd ceer{ti::yc Izz.g.)thaes v:voerlll( :sfiCIt(}:lERO (106-'43
receptae attr1bu§ed to the jurist PAULUS (3 century’A.D ) Furthzrmzrienteznae
;:zis: t(iha fes\tv Inscriptions. A wa?(ed tablet of Herculanum’s triptych th\:te daatze
0 the 1% century A.D. mentions the Sfiducia (the Tabulg Herculanensis nS

b i
(end of the 4t century or beginning of the 5th century A.D.). The fiducia is also

mentionned in the texts of BOETHIU.
SEVILLA (560-636 A D)6 S (about 480-524 A.D.)!5 and of IsIDORUS OF

13 See DUNAND, Le transfert fiduciaire.

l I IOI a detal]ed "lde]( Of sources > Ee} taucia in het IEG

meinse recht, Armhem, 1988, pp. 475ff MANN
romischen Privatrech, Berlin,plp 890, pp.aSn ;10851510, R AR R

15 See /n Ci;eronis Topica, 4.10.41.
16 See Originum sive Etymologiarum libri, 5.23.
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dict of the praetor, the German

Finally, in his reconstitution of the perpetual E
h century through a systematic

lawyer LENEL demonstrated at the end of the 19
study of Justinianian interpolations that numerous fragments of classical works
contained in Digest, although they deal with pignhus (pledge), in particular in
Book 13.7, de pigneratitia actione (of the pledge’s action ), were originally

written on the fiducia (cum creditore)!’. This discovery has prompted new criti-

cal studies that establish very convincingly that in certain other fragments of the

pilators had substituted to the fiducia not only the pignus (for the

Digest the com
fiducia cum creditore), but also the deposit and the gratuitous loan (for the fidu-

cia cum amico), the mandate (for the fiducia manumissionis causa) or even the

sale. Most historical and legal authors now recognise that JUSTINIAN's lawyers
this institution had

have systematically erased all reference to the fiducia because
become redundant. These Jawyers replaced the fiducia with the contracts that
were used to achieve the same goals.

The fiducia probably appeared in archaic law at a time when the fundamental
principles of private law were not yet clearly defined. Many sources show that
the initial transfer of the fiduciary assets from the creator to the fiduciary is made
through a specific mancipation act called « fiduciae causa »18 or « fid(e)i fiduciae
causa »'9. The form and the ritual of this act signals clearly the fiduciary charac-
ter of the operation and the duty to retransfer the assets is created at the same
time. The fiducia is in fact a single act of mancipio dare ut remancipetur (i.. a
legal power 1s transferred through mancipatio with a view to restitution at a later
time): in other words, a temporary transfer of the legal title to an asset, with an

ultimate aim in view. This mutual dependency in fiduciary relations between

mancipatio (transfer) and remancipatio (retrocession) appears clearly from
ciparetur »)*0 and

GAIUS in cases of emancipatio (« mancipio dedit ut sibi reman

where persons are given in mancipium (& mancipio dedit ut sibi remanci-
petur »)?!, but also in the papyrus concerning the emancipatio puellae (« fiducia
contracta (ut) sibi remancipa(retur »). This interdependence is also mentioned by
BOETHIUS in a famous extract of his In Ciceronis Topica (4.10.41):

17 See in particular the fragments of book X of GAIUS’ commentary ad edictum provin-
ciale, of book XXXI of PAULUS’ commentary ad edictum, of book XXX of UL-
PIANUS’ commentary ad edictum and of the book XIII of TULIANUS® Digestorum libri

XC (see OTTO LENEL, « Quellenforschungen in den Edictcommentaren », in Zeit-
schrift der Savigny-Stiftung fir Rechtsgeschichte, romanistische Abtheilung, volume
111 (1882), pp. 104 to 120 and 177 to 180).

18 See, for example, GalUs, Institutes, 2595

19 See, for example, the Formula Baetica.

20 Institutes, 1. 172.

21 Institutes, 1.140.
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Fiduciam accepit cuicumque res aliqua manci i i i
Velut si quis tempus dubium timens amicz) potentit:fi‘;:r:'d;rtn i:I:n;? a?tc lstan o
quos suspectum est praeterit, reddat. Haec mancipatio fiduciaria noIrJn'l kg
restituendi fides interponitur. SR e

(A fiduciary is a person to whom some property is transferred so
. - . th
:, ::ctl":, :r%a:jr: ﬁf'?c ;}l‘te tperson who originally transfered to him, as for ex:r:lgfemi?ﬁ(t)rri:fﬁ;
b oo asr m;rrtlesht'ransfers a fam to a more powerful friend so th;t the friend

e A o him when the critical time has passed. This is called transfe
property to a fiduciary, because trust in the restoration of the property is established; ot

& Thg duty of restitutio.n of t.he fiduciary assets is inherent in the fiducia and
ere is no negd to spell it out in an attached agreement. When the parties add
pactumZ{iduc{ae tg the rr.lancipatio, a practice which is only attested b twa
f}?u;fss , their objective is only to define the modalities of the retrocessiy l0
e fiducia cum amico such an agreement will i
2 ' : never be made because the i-
;r:; w‘1ll fix umlatfarally the time at which restitution will have to be made f;iutz
t; eu(cizec; tcum cregz:)orehthe pact can have the function of fixing the time ai whic}e)
covered by the fiduciary transaction i
let must be reimburse
tenr¥21ng the consequences of a non-payment at that time S
e Roman fiducie must not be an i :
alysed like a contract. It i
; : . .Jtisale -
2;:? ?y lalspec1ﬁc ritual without real exchange of consent. The integra%iecl)]na;:r: =
= ;;Zf thaw Zf t}.le good faith pr'inciple has the effect of transforming the ﬁdsr(‘i—
e t.e fi ducia was only actionable during the formal acts (mancipatio rs
cl . . . . = 3
e frp;crzn I(i)t)z into a negqtzum (juridical transaction), a legal relationship acti(:rel-
gsievyie cr;egtlo; to its end (mai?cipatio — the duration of relations — reman-
“ agg.r S a1r}11 gty of the fiduciary is to protect the fiduciary assets against
ERyagge , physical or lega}, and to allow its retransfer to the creator at all
o ﬁaucia ret::;or d}c:es not prelesely have a claim to restitution, but he could sue
et rc};ausougf han actfzo in pe'rsonam if the latter has not (according to the
e Wi:hz u: ;: act:o fiduciae quoted in several of Cicero’s works) acted
. eceit, as one would expect in deali
e 4 : . pect in dealings among good
g‘l dUCiaryrtll:;)po(sj bene agier oportet [et sine fraudatione] »)?3. By conie%nnin “;ﬁn
sy e }i: fietdgles ngt r;ly on the non-execution of a debt, of a dare orgof Z
) ct that the fiduci -
oy uciary has not conducted himself like an honest
It is undeni ipati
ok t;;ugt;le 'that the mancipatio transfers formal title to the fiducia
i t\;Claw. A thorough study of that matter (which concerns essez
n the fiducia cum creditore) shows nevertheless that the creator

22 Namely the mancipati j
ancipatio pompeiana and the F j
23 For example, in De officiis, 3.15.61 and 3,617.?7?)””‘10 EE
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retains a certain power of disposal (on a formal level) as well as 2 substantial title

(ona material level) on the assets.

Vis-a-vis third parties the fiduciary exerces the title of ownership, or to put it
another way, « acts as the OWner ». Therefore he can dispose of the fiduciary as-
sets24 and he enjoys fully the different rights necessary to protect these assets (rei
vindicatio (property claim)?, the right to bring the actio furti and the condictio
furtiva (criminal actions)26). The creator maintains however a large legal power
over the fiduciary assets (right to sell?” and to leave the fiduciary assets2®, the
right to bring 2 criminal action against the seller??, etc. ...) so long as the legal act

performed is compatible with the declared aim of the fiduciary transaction itself
(fiducia cum creditore ou fiducia cum amico) and also brings benefits to the fi-

duciary.

Furthermore the fiduciary assets are considered as part of the creator’s patri-
mony: it is as if the value of the fiduciary assets was only deposited with the fidu-
ciary. So when the fiduciary sells the fiduciary assets the amount of the price paid
by the buyer that exceeds the guaranteed debt (the superfluum) belongs to the
creator30. The creator will also become entitled to the profits generated by the fi-
duciary assets®! and be burdened by the risks. According to a fragment of
MARCELLUS which many legal authors consider as dealing with the fiducia the
creator can even sell the fiduciary assets to the fiduciary himself (despite the fact
that the fiduciary is already the formal owner of the assets) probably at 2 price
equivalent to the value of the assets minus the debt of the creator??.

GAlUS (Institutes, 9. 59 and 2.60) has left us precious information about the
usureceptio. This is specific way in which the creator can regain his formal title
on the fiduciary assets after an uninterrupted possession of one year (even for
Jand). There is neither a need for a good transfer title (justus titulus) nor for any
good faith (bona fides) on the part of the possessor (creator) contrary to the re-

quirements of the ordinary usucapion:

e i e
24 See, for example, PAPINIANUS, D. 33.10.9.2 (legacy of the fiduciary assets).
25 See Fragmenta Vaticana 94 (= PAULUS, D. 24.3.49.1) and PAULUS, Sententiae re-
ceptae, 5.26.4.
76 See ULpianus, D. 13.7.22pr.
27 See PAULUS, Sententiae receptae, 2.13.3 and POMPONIUS, D. 13.7.6.
78 See GAIUS, Institutes, 2220
29 See ULPIANUS, D. 472.14.5-7.
30 See PAULUS, Sententiae receptae, LI3E
31 See PAULUS, Sententiae receptae, 21352,
32 See MARCELLUS, D. 13.7.34.
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Adhuc etiam ex aliis causis sciens quisque rem alienam usucapi
‘ i . qui capit, nam qui icui
.;ig;;eiztass%z;ir;na::ﬁzo igderzt uel in iure cessio cesserit, si egndem tpzzlprsge‘zlilef:“
egebint , anno scilicel, et soli si sit. Quae species usucapionis dicitu :

, ?';‘111‘; ze quoﬁld l’ctztlllquando habuimus recipimus per usucapionem o

re ar i i i ’
N :r e fTr] ::s;:s :]qrwhlch aman knowingly acquires the property of another b
N e fgdl es p}?ssesswn qf what he has mancipated or surrendered ir{
et s eylan dl Fz{z_gzla,k.e (;:an regain gwngrship of it by usucapion, and that in
s io,n . This kind of usucapion is called usureceptio, beca
pion one recovers what one had previously owned) pEEELG T

2.60

Sed cum fiduci 1 5 .
st e {; asfu:lz;; ;o:ut:nalzzstsuernctzut cum creditore ngnoris iure, aut cum amico, quos tu-
mods conpailt USEracRIE 9 , si quidem cum amico contracta sit fiducia s’ane omni
i ptio; si uero cum creditore, soluta quidem pecum’a' j
/ uero soluta ita demum conpetit si neque conduxerit eam reop’: r;z c”rlzg?
I_

p ec g
tore debitor neque ! ario rogauerit ut eam rem pOSSIae)e 11(?2} (4] rativ
et, qu casu IuC ativa

(Now fiducia is contracted eith i ? i
L . , er with one’s creditor by way of i i
usurecec;rt lgmtzssztl"clstr):egplng of one’s property in his hands. If ft is c);)ntrascizgri\t/)ilthor ;rv'lth ;
e tftha dhth e uncAondltlo'nally, but if with a creditor, is is allowed - 'lénd,
as been paid, but if the debt has not yet been baid then ofﬂyl;?(t:l?n?ilt{)on-
: e debtor

haS neither hired thc th Or (ll)la n
f lng from the Creditor n i i i
l : 1 l l ) 1 ed hlS llCenCC to pOSSeSS it, in that

Concerning the fiduci j
a cum amico the creator can
any restricti : use the usureceptio wi
ani o anytlcci):c.uln fact he can tak.e possession of the fiduciary assetspat ar‘:, lt?out
For the fiducia e (« omni modo ») even against the will of the ﬁdgci;me
sk Comovmzm creditore the availability conditions of the usurecepti Ty
ial amongst scholars. Ho i 24
favour th : o . However it is generally said th
demonstritcel;e?l:c;: tshpofs'ltlor-1 in that matter. The mere CXiStenge of the i;g::cmu'ﬂ
e e 1d.uc1ary property is not an ordinary prope d 4
. ode.s not have a simple usual personal right perty and that the
ccording to yet other sources R .
oman lawyer i
real poss wyers considered the
sessilc)m isstsl?: l(lfor the' pu)l;;;ose of calculating the length of the unin;rriit:tre 35 the
: sucapion)®? and ev . . PAass
fiduciary assets™, en sometime the real dominus (master) of the
Finally th :
sets. Therye iSea:Zat?dr and the fiduciary have shared powers over the fiducia
vident interdependence between the rights of the ﬁduciar;y a?;

33 See IuLlaNus, D. 41.2.36.
34 See PauLus, D. 9.4.22 pr.1 and 2.

271




those of the creator. Both must exercise these rights in such a way that they are
profitable to both parties. The right of ownership appears under its two aspects:
the fiduciary has the formal right of ownership, the physical power over the as-
sets, the temporary legal control and the creator has the substantial ownership,
the economic control.

Hence the theoretical concept of the fiducie in Swiss law does not derive di-
rectly from Roman sources, but from an erroneous interpretation of those sources
by a number of German Pandectists in the latter half of the nineteenth century.
Admittedly, they were correct in emphasising that an institution such as the fidu-
cia could contribute usefully to modern German law. Indeed, the influence of the
Roman sources was decisive, because they proved that the concept of the fiducia
was a historical and practical reality and could be used to support the creation of
a modern equivalent. One aim of the research was to provide a juridical founda-
tion for certain legal transactions — such as the provision of security by means of
transfer or assignment — which otherwise might be considered fictitious and
therefore ineffective.

Many scholars wrote on the Roman sources, but the most favourable attention
was accorded to the theory of the fiduciary transaction (fiduziarisches Geschiift)
as adduced by the Pandectist Ferdinand REGELSBERGER, and from which
stemmed the Vollrechtstheorie. Indeed that theory was in conformity with the
great principles of the German Civil Code then in course of development.
REGELSBERGER’s theory was expressly adopted by the Federal Tribunal in the
fundamental decision of 1905 on the fiducie in Swiss law (the Griring-Dutoit
decision) and is still today in favour with most Swiss legal authors.

One of the keys to an analysis of the modern fiducie is to recognise the dis-
tinction between the formal title (use of ownership, propriété-exercice) that be-
longs to the fiduciary and the material title (value of ownership, propriété-valeur)
that belongs to the creator. Furthermore if one studies comparative law this
shows that is only the recognition that fiduciary property constitutes a separate
patrimony (patrimoine séparé, Sondervermégen), distinct from general patri-
mony of the fiduciary and set aside for the purposes determined by the fiduciary
agreement, that can adequately protect the interests of the creator without jeop-
ardising third parties’ rights35. And we have seen that similar solutions to this one
(that can certainly be a basis for a law reform of the fiducie rules in Switzerland)

35 See in Luxemburg, the « réglement grand-ducal du 19 juillet 1983 relatif aux con-
trats fiduciaires des établissements de crédit », in France, the « projet de loi insti-
tuant la fiducie adopté en Conseil des Ministres le 19 février 1992 » and in Lebanon,
the law of the 6 of June 1996 « relative au développement du marché financier et

des contrats fiduciaires ».
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leistung, which, like «(warranty), connotes responsibility for the existence of a state of
facts rather than a promise of performance »8,

The remains of the evolution of warranties have survived in the Digest be-
cause of Justinian's traditionalism. Although the jurisdiction of the Ediles had
long been abolished, Justinian maintained its rules in his codification’®. But he
also introduced the classical law rules on sale alongside, hence creating a co-
existence of two different sets of rules to solve the same legal problem*. The
Swiss Code of Obligations rules on warranty in sales, like other continental
codes’ rules on the same matter, have inherited this dual system®*!.

The evolution of the Roman warranty for defects in sale contracts has been
very important. Initially, Roman law did not offer any protection to the buyer of a
faulty object*2. This legal situation was not very satisfactory; therefore probably
since a very early time, the buyer asked the seller to give him a warranty against
defects through a stipulatio®’. The simple and strict character of the stipulatio
was well adapted to the warranty situation. Whatever the involvement of the

38 ZULUETA, The Roman Law of Sale : introduction and select texts, Oxford, 1945, p.
35

39 The Corpus luris Civilis is not a codification in the modern sense. It does not reflect
the state of the law under Justinian but consists of a compilation of edited writings
of jurists. Those writings date from the late Republic to the mid-third century and
some of them do not even represent the law of the time of their author but a collec-
tion of opinions. See OLIVIA ROBINSON, DAVID FERGUS and WiLLIAM GORDON, Eu-
ropean Legal History, London, 1994, p. 3.

40 This has resulted in the seller’s liability for non-conformity being materialised by
the aedilician actions as well as by the actio empti ad redhibendum or the actio
empti quanti minoris. See PETER STEIN, « Medieval Discussions of the Buyer's Acti-
ons for Physical Defects » in DAVID DAUBE, ed., Studies in the Roman Law of Sale,
Oxford, 1959, pp. 102fT, 104.

Furthermore, these competitive rules are contained in different parts of the Digest which
seems to suggest their difference. The Book 19 of the Digest deals with the actio
empti and Book 21 contains the rules on the aedilician actions. See, for instance,
REINHARD ZIMMERMANN, The Law of Obligations, Roman Foundations of the Civi-
lian Tradition, Oxford, 1996, p. 322.

41 HEINRICH HONSELL, Schweizerisches Obligationenrecht, Besonderer Teil, Bem,
1997, p. 59 and ERNST RABEL, »The Nature of Warranty of Quality » (1950) 24 Tu-
lane Law Review 273.

42 However, the mancipatio which was a form of property transfer did offer limited
protection to the buyer of land. See MAX KASER, Das rémische Privatrecht, vol. 1,
Miinchen, 1975, p. 557, RAYMOND MONIER, Manuel élémentaire de droit romain,
vol. II, Paris, 1947, p. 158 and RAYMOND MONIER, La garantie contre les vices

cachés dans la vente romaine, Paris, 1930, p. 8.
43 See KASER, Das romische, p. 558, HEINRICH HONSELL/THEO MAYER-MALY/WALTER

SELB, Romisches Recht, Miinchen, 1987, p. 316.
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(The aediles say: Sellers of slaves*® are to inform buyers of any disease or defect in
any slave and whether any slave is a runaway, a vagabond, or not free from noxal liability;
all these matter they must declare with proper publicity when the slaves shall be sold. But
if a slave was sold in contravention of the foregoing or in contravention of what was
stated or promised when he was being sold, in respect of which a legal claim shall be
made, we will grant to the buyer and to all whom the matter concerns an action for redhi-
bition of the slave (within six months from when it shall first have been possible to bring
an action on that account). The buyer must, however, make good to the seller all the fol-
lowing: any deterioration of the slave which has occurred since the sale and delivery and
has been caused by himself or his household or his procurator , also anything born from
or acquired through the slave since the sale, also any other thing that went with the slave
as an accessory on the sale and any profits that have come to the buyer therefrom Fur-
thermore, the seller may reserve any accessories provided by himself. Furthermore, sellers
must declare at the time of sale all the following : any capital offence committed by the
slave or any attempt at suicide on his part or the fact that he has been sent into the arena
to fight with wild beasts. For on all these grounds we will grant an action. Moreover we
will grant an action if it be alleged that a slave has been sold with conscious dishonesty

against our rules)*©.

This text shows that the warranty for defects in the Edict was a punctual law
protecting buyers from damage caused by the existence of certain defects. In-
deed, only buyers of slaves (and later cattle) on public markets could benefit
from the aedilician rules. In addition, and this is confirmed by other fragments!,
the seller was responsible for the damage caused by the defect even if he had not
been at fault.

Although the Edict on warranty was not part of the civil law, it constituted a
rather detailed and complete body of rules. It applied to cases where the seller
had acted in bad faith’? or when he made false affirmations about the qualities of

the object of the sale’3. Despite the fact the Edict only mentions the actio redhi-
bitoria, the buyer could also claim compensation through the actio quanti mino-

ris34,

49 Initially made for sales of slaves the Edict was extended to sales of cattle. D. 21, 1,
38.

50 Translation in ZULUETA, The Roman Law, pp. 139 and 140.

51 Forinstance Paul. D. 21, 1, 2.

52 See the end of the extract of the Edict.

53 Ulp.D. 21, 1,17, 20.
54 The question of determining whether the actio quanti minoris was an invention of

Justinian’ compilators or a real classical Roman law action has been hotly debated.
However the general view is now that this action did exist in classical Roman law.
See Ulp. D. 21, 1, 31, 16; Ulp. D. 21, 1, 38, 13; Paul. D. 21, 1, 43, 6; Ulp. D. 21, 2,
32, 1. See also ANTHONY MAURICE HONORE, « The History of the Aedilician Actions
from Roman to Roman-Dutch Law » in Studies in the Roman Law of Sale, Oxford,
1959, pp. 132ff, p. 153, note 8 and finally Pomp. D. 21, 1, 48, 1 and 2.
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(In the matter of damages in the action ex empto Julian, book 15, distinguishes be-
tween one who has sold with knowledge and one who has sold in ignorance. For, he says,
the unwitting seller of a diseased herd or of unsound timber will have to make good in the
action ex empto only the amount by which the price would have been reduced had the
buyer known the truth, whereas, if the seller knew, but was silent and so deceived the
buyer, he will have to make good to the buyer all losses that have fallen on him in conse-
quence of the purchase: thus, if a house has collapsed owing to the unsound timber, he
must make good the value of the house, or, if the buyer’s beasts have perished through
being infected by the diseased herd, the damage sustained)®0.

This text shows how the aedilician rules and actions found their place in the
contract of sale. The bona fides principle makes the seller responsible for the
conformity of the object sold because the buyer has paid a price for an object free
of defects. Therefore he is compensated for the difference between the price the
buyer paid and the price he would have paid if he had known about defect®!. This
form of compensation, which is an award of damages given with the actio empti,
comes to the same result as the aedilician actions. If the buyer would not have
paid anything for the faulty object, there is a redhibition. If he would have paid a
lesser price, then there is a price reduction®2.

Compared with the Edict rules, the civil law rules are wider in their applica-
tion as they govern all sales not just slaves and cattle on public markets. The
other main difference between these two sets of rules lies in the amount of com-
pensation they give to the buyer. Aedilician actions mainly compensate the buyer
for the absence or diminution in value of the seller’s performance whereas the
actio empti covered all expenses and losses due to the seller’s breach®. These
two differences had the effect that the actio empti could absorb totally the ae-
dilician remedies. Unfortunately, as I have already mentioned, the Digest did not
take into account this phenomenon. For this reason, like other continental laws,
Swiss law has retained the rules of the Edict rather than those of the classical pe-

riod civil law.

60 Ulp. D. 19, 1, 13, in ZULUETA, The Roman Law, p. 124.

61 See also this extract: Ulp. D. 19, 1, 13, 1:

... i vero ignorans vendiderit, circa fugitivum quidem tenetur, quanti minoris emp-
turus esset, si eum esse fugitivum scisset, ....

(.. the unconscious [as to the fault of the slave] seller will be liable in the case of the
runaway [slave] in the amount by which the price would have been reduced had the
buyer known the slave to be a runaway ...) (Translation from ZULUETA, The Roman
Law, p. 124)

62 HUWILER, Wiener Kaufrecht, pp. 255 to 257, contends that this reasonning is a con-
sequence of the synallagma principle present at the time. However for ALLAN
WATSON, « The Notion of Equivalence » in Legal Origins and Legal Change, Lon-
don, 1991, pp. 239 and 240, the synallagma only emerged in the Middle Ages.

63 HONORE, The History, p. 144.
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theory is the result of a wrong interpretation of Roman sources which was made
by eminent Pandectists in the second half of the 19t century.

b) The modern warranty of quality was taken from a contradictory body of
rules made by Emperor Justinian’s lawyers in the Digest.

2. This misinterpretation of Roman law sources has resulted in unsatisfactory
solutions both for the fiducie and for the warranty rules.

a) Although the courts and also the legislator (by example in fiduciary opera-
tions by banks) have sometimes tried to diminish the prejudicial consequences of
the theory of the fiduciary transaction, this theory is still inadequate with the aim
looked by the creator and the fiduciary. As a result the rules governing the fiducie
are dissimilar, incomplete and incoherent.

b) Warranty rules give rise to controversial interpretations as courts cannot
decide whether to liken them to general contract rules or not.

3. Significantly, a more faithful interpretation of Roman law sources would
have resulted in clearer and more adapted rules.

a) The main problem concerning the fiducie is to find means of protecting
adequately the fiduciary assets. The Roman lawyers have shown in a very prag-
matic way that it is possible to take into account all the relevant interests. The fi-
duciary has the use of the formal ownership and the creator has the substantial

ownership.

b) As to warranty rules we saw that at the end of the classical period of Ro-
man law, these rules found their place within sale rules which prevented all

problems of interpretation.
4. Roman law still has an important part to play in a world that tries to har-

monise national private laws.

a) The Hague Convention on trusts and the Principles of European Trust Law
underline the problem of what the position of the civil law fiducie should now be
in view of the growing importance of the common law trust. Roman law, in its
protection of the interests of both the creator (value of ownership) and the fiduci-
ary (use of ownership), could be a link between the fiducie and the trust. In that
respect Switzerland can consider accessing the Hague Convention without being
hindered by dogmatic considerations.

b) The Vienna Convention has managed to integrate to a great extent war-
ranty rules in the sale but this seems to have been done partly at the expense of
fundamental principles of Swiss and Roman law.

As STEIN says: « Roman law can still serve its traditional function of offering
a supermarket in which can be found ideas, concepts and arguments relevant to
almost any new situation. Roman lawyers should therefore seize this moment to
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