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*152  Abstract

Women's health-related human rights are contested. Beyond the recent pushbacks on abortion
rights, more subtle developments are discernable. This paper dissects one case study illustrating
how professional self-regulation in pharmaceutical law can undermine equal access to emergency
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contraception (EC). In Switzerland, around 100,000 “morning after” pills are sold through
pharmacies per year. Empirical evidence demonstrates how traumatic or shameful the experience
can be for women. Because if regulation was liberalized in 2002 and EC has since been available
without a doctor's prescription, access remains subject to strict professional gatekeeping. Women
must undergo a compulsory interview with a pharmacist in a pharmacy backroom. They must
indicate their contact details, answer an intrusive questionnaire archived for twenty years, receive
information about sexually transmitted diseases, and bear the costs. Prices for EC vary and
peak in the evening and on weekends. The exceptionalism of access to EC, despite formal legal
liberalization, highlights gender bias and perpetuates shame and stigma surrounding women's
sexually active behavior. Switzerland's normative position on access to contraception is based on
individual responsibility and formal equality. Every woman is responsible for avoiding unwanted
pregnancy, and access to EC is guaranteed since it is available in all pharmacies. In reality, access
obstacles created by EC dispensing mechanisms result in intersectional inequalities, depending on
women's age, socio-economic background, and migration status. This paper critically deconstructs
the intricate intertwining of a liberal focus on individual responsibility and the disciplining power
mechanisms of professional gatekeepers affecting female bodies and choices. Going beyond the
personal and the political, it demonstrates how backsliding on sexual and reproductive rights
can happen through the backdoor of professional self-regulation. Finally, this paper focuses on a
substantive concept of equality for realizing women's health-related human rights.
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*154  Introduction

Liberalization in the context of women's sexual and reproductive health over the last decades has
been based on health rights, sexual and reproductive rights, and equality rights.1 Access to sexual
and reproductive health services, including determining if and when to give birth, is essential for
individuals to achieve full and equal participation in society.2 However, these rights are contested.
Despite the considerable normative and political achievements for women's health-related human
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rights at the international *155  and domestic levels, current developments suggest a backsliding.3

While technology is constantly moving forward, pushing the viability limits of newborns and
allowing for digital surveillance of women's fertility windows, norms and rights appear to be on a
rescinding trajectory lately. As former US Supreme Court Justice Ruth Bader Ginsburg famously
observed, the pendulum seems to be swinging backward.4

This phenomenon is visible through the recent pushbacks regarding abortion rights in domestic
law, either through outright outlawing abortion or indirectly through professional requirements and
practical obstacles. Examples from both the USA and Eastern Europe illustrate such tendencies.5

However, *156  more subtle developments impacting women's sexual and reproductive rights are
also discernible. One example is access to contraception and emergency contraception (hereafter:
EC) in particular.6

This paper illustrates a backlash on women's sexual and reproductive rights in the aftermath of
regulatory liberalization through the case study of access to EC in Switzerland. EC is defined as
a drug or medical device used to prevent pregnancy after intercourse in which a contraceptive
was not used or in case of contraceptive failure.7 Available methods include hormone-based pills,
which this paper focuses on, and a copper intrauterine device.8

EC is a time-sensitive medication. Ideally, it is taken shortly after unprotected sexual intercourse,
as its efficacy decreases with an increasing timespan. The timeline for taking EC lies between three
to five days after unprotected sexual intercourse, after which the drug is not efficient anymore
in preventing an unwanted pregnancy. EC is not a method of abortion.9 It does not prevent
pregnancy by hindering implantation but by inhibiting or blocking ovulation.10 However, there is
still widespread public misunderstanding over the mechanism of EC, as the idea that contraception
may occur after intercourse is counterintuitive.11 Furthermore, false information is spread, on
social media in particular, to imply that EC might act after fertilization, to place it in the category
of  *157  abortion rather than contraception mechanisms.12 As a form of medication, EC is very
safe.13 EC side effects are uncommon, with no threat to future fertility. The WHO has placed no
restrictions on the medical eligibility of those women who can use EC.14

In Switzerland, around 100,000 “morning after” pills are sold through pharmacies per year.15

Empirical evidence and media reporting demonstrate how traumatic or shameful the experience
can be for women.16 Because if *158  EC regulation was liberalized in 2002 and the drug has
since been available without a doctor's prescription, access remains subject to strict professional
gatekeeping. Women must undergo a compulsory interview with a pharmacist in a pharmacy
backroom to obtain the medication. They must indicate their contact details, answer an intrusive
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written questionnaire archived for twenty years, and the drug has to be taken on pharmacy
premises. After passing the stringent dispensing requirements, women must bear the costs of EC
themselves. Without a price-setting mechanism, prices for EC vary, generally peaking in evening
hours and weekends. No other medication in the same dispensing category as EC is subject to such
stringent requirements, which, in addition, are not provided for by law. The unique character of
these requirements in the general landscape of pharmaceutical regulation in Switzerland highlights
gender bias, particularly considering that EC does not pose any particular risk to patient safety.
A revealing comparison is Viagra, which has followed the same liberalization pathway as EC,
having moved from a prescription drug to a behind-the-counter drug but without all the additional
dispensing requirements.17

The purpose of liberalizing EC and making it available as a prescription-free drug in pharmacies
was to facilitate access, thus guaranteeing women's health-related human rights and contributing
to the public health objective of preventing unwanted pregnancies. However, this formal legal
liberalization has not led to deregulation and women's increased self-determination, agency, and
empowerment. It has introduced new barriers and inequalities regarding access to EC through the
backdoor of professional self-regulation. Practical obstacles and professional gatekeeping strongly
impact access to EC, depending on women's age, socio-economic background, and migration
status. These mechanisms also perpetuate shame and stigma surrounding women's sexual and
reproductive health.18

*159  The paper critically dissects this regulatory context in which the law guarantees formal
equality, which is then undermined through professional gatekeeping mechanisms, such as
procedural obstacles, shame, and financial barriers, resulting in unequal access to EC.19 The
analytical lens of this paper is thus based on the idea that contested equalities are not only a result of
the established legal framework, as reflected through governmental, legislative, and judicial actors,
but appear through healthcare professionals, such as pharmacists, who stand between women and
their access to sexual and reproductive health products. Furthermore, the paper shows that even
allegedly technical areas of law, such as pharmaceutical law, are not neutral, as they reflect gender
norms and can have gendered or gender-biased consequences.20

The paper adds to the existing literature by exploring the continued control over women's sexual
and reproductive rights and choices, even in the presence of liberalization efforts in the law,
through professional gatekeeping mechanisms such as pharmacy dispensing procedures. The
Swiss case study offers a unique setting in this context. While legal scholarship usually addresses
access to contraception through the lens of sexual and reproductive rights, it rarely focuses on
the issue of professional gatekeeping.21 The existing literature discusses, however, other access
obstacles, such as low awareness about EC, myths about its mechanisms of action, and widespread
misinformation.22 These elements go beyond the scope of this paper.



“THE WALK OF SHAME”: NORMATIVE MISALIGNMENTS..., 45 Women's Rts. L....

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5

For its case study, the paper builds on a methodology of document analysis methodology, which
includes empirical, legislative, policy, judicial, and professional documents regarding access to EC
in Switzerland. A non-exhaustive literature review of empirical data on access to EC in other states
complements this document analysis. For its conceptual framework and *160  critical analysis,
the paper draws on literature in feminist studies in the areas of law, political science, and sociology.

The paper unfolds as follows. It first presents the evolution of access to EC in Switzerland.
Deconstructing the role of pharmacists as gatekeepers, the paper analyzes the various elements of
power and discipline over female bodies and choices present in the process of providing access to
EC. The paper then develops a conceptual framework going beyond the personal and the political
discussed in feminist literature to include “the professional” (i.e., professional gatekeeping) as an
equality issue. Based on this framework, the paper proceeds with a critical analysis focusing on
control and dependency, misuse of patient safety and informed consent, and a contradiction with
the liberal paradigm of individual responsibility. Finally, the paper concludes with a call for a
substantive concept of equality for realizing women's health-related human rights.

Evolution of access to emergency contraception in Switzerland

Regulatory changes over time

EC has been available in Switzerland for more than thirty years. Today, two oral hormonal
emergency contraceptives are marketed: levonorgestrel 1.5 mg and ulipristal acetate 30mg.23 Both
forms are part of the WHO's core list of essential medicines.24

In the years after its introduction on the Swiss market in the 1980s, access to EC was only available
with a medical prescription, necessitating a doctor's appointment and then a visit to a pharmacy to
buy the drug.25 In 2002, *161  access to EC was facilitated as Swissmedic,26 the Swiss Federal
Drug Agency, changed the market authorization for EC.27 Liberalizing access, Swissmedic moved
EC from the category of prescription drugs (A or B) to the drug category C (behind-the-counter,
sold in pharmacies without a medical prescription, after pharmacists' advice).28 This change was
realized based on the idea that pharmacies offer better accessibility through shorter waiting times
and extended opening hours, contributing to treatment efficacy (since the earlier the pill is taken,
the better it works).29 EC with levonorgestrel (since 2002) and ulipristal acetate (since 2016) can
now be obtained in pharmacies without a prescription.30

More recently, as part of a 2019 reform of the Federal Therapeutic Products Act, the legislator
decided to abolish drug category C and facilitate dispensing medicines without jeopardizing
patient safety. Swissmedic had to evaluate and reassign all drugs in dispensing category C as



“THE WALK OF SHAME”: NORMATIVE MISALIGNMENTS..., 45 Women's Rts. L....

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 6

part of this law reform. Most category C medicines (85%) met the criteria for moving them to
category D (over-the-counter dispensation in drugstores and pharmacies, after specialist advice).
EC, however, was reclassified from C to B, which, in principle, only includes prescription drugs.
To avoid unnecessary burdens through this re-classification, the legislator decided that in the event
of reassignment of a drug from category C to B, these drugs may continue to be dispensed by
pharmacists without a medical prescription on the condition *162  that they provide advice to
patients who must be physically present in the pharmacy. Pharmacists must also document the
dispensing, as is required for any medication subject to medical prescription.31

Pharmaceutical companies have appealed against this re-classification in two recent cases, arguing
that EC belongs in drug category D and not B, which would allow for facilitated access beyond
pharmacies, particularly in drug stores. In addition, advertisement is allowed for category D
drugs, while it is prohibited for category B drugs.32 Two 2022 Swiss Federal Administrative
Tribunal decisions have confirmed the re-classification of EC in dispensing category B after the
discontinuation of category C.33

The law in the books puts the power to dispense and sell EC into the hands of pharmacists,
accompanied by dispensing requirements. Before analyzing how access to EC in pharmacies is
realized in practical terms, two other elements are critical for setting the stage and understanding
the context of access to EC.

Discourse of fear about sexual promiscuity and sexual risk behavior

Fears of intensified sexual promiscuity and sexual risk behavior have accompanied the regulatory
steps towards liberalization through pharmacy access to EC. Media outlets in Switzerland have
repeatedly conveyed this characterization of (young) women as sexual risk-takers, facilitated by
EC, through the text of published articles and the choice of images accompanying them.34

Preventing unwanted pregnancies and sexually transmitted diseases (STDs) are critical public
health concerns.35 However, in the context of EC, *163  the media rhetoric of prevention
and risk behavior deviates into gender-pejorative reporting about “easy” women (the adjective
“leichtsinnig” is used in German) and “good” women.36 Such a narrative denigrates women's
sexuality and feeds and reinforces harmful gender stereotypes. It constitutes an example of a
genderized public health discourse purported in news media. In addition, the concerns voiced are
contradicted by empirical evidence about liberalized access to EC. As Arnet and others note when
comparing the EC user profile before and three years after the deregulation in Switzerland, the “...
observed changes in user profiles do not support the concern regarding enhanced sexually risky
behaviour ....”37



“THE WALK OF SHAME”: NORMATIVE MISALIGNMENTS..., 45 Women's Rts. L....

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 7

Similar fears appeared when a company manufacturing the EC drug ellaOne® started an
advertisement campaign in nightclubs and bars in Switzerland.38 Here again, harsh reactions
voicing a discourse of increased sexual promiscuity and sexual risk behavior, particularly in
nightlife, were expressed.39

Another recurring phenomenon is media reporting insisting that EC sales increase or “explode”
over the weekend and in the aftermath of events. The latest example is the 2022 StreetParade in
Zurich, a yearly techno music festival attracting thousands of partygoers.40 Such moralizing media
reporting *164  insisting on the link between the party context and the need for EC is irrelevant and
leads to stigmatizing and shaming sexually active behavior. Stigma and shame create significant
practical obstacles for access to EC, as discussed below.

In comparison, Viagra, having followed the same liberalizing pathway in pharmaceutical law as
EC, is pictured very differently in media coverage. This medication is sold in principle to treat
erectile dysfunction. However, newspaper articles have celebrated the drug as a “masculinity
enhancer.”41 They have also described the phenomenon of young men buying Viagra as a lifestyle
drug without using language associated with stigma, shame, or sexual risk behavior.42

Emergency or replacement for regular contraception?

Looking at the empirical evidence of EC sales over the years is critical. The numbers show that
EC pharmacy sales in pharmacies have steadily increased since the regulatory liberalization in
2002.43 Numbers went up from 8,000 units sold in pharmacies in 2002 to 93,500 in 2008.44 The
numbers have doubled over the last four years (2017 to 2021), the numbers have doubled, from
52,000 to 105,.00045 Other states present similar trajectories. For example, a long-term European
comparative study shows that switching EC to non-prescription status increases EC use and may
contribute to reducing unwanted pregnancy.46

The terminology used, EC, or the morning-after pill, implies that this contraception is reserved
for emergencies only (e.g., the regular pill has not been taken correctly; the condom was torn).47

Two studies conducted in *165  Switzerland in the early years after regulatory liberalization have
demonstrated that facilitated access through pharmacies had no impact on using other means of
contraception.48 EC was still mainly used as an emergency method, not as a substitute.49

However, a different phenomenon has been gaining traction more recently, illustrated by a new
type of patronizing discourse in media reporting. Pharmacists seem to observe that younger
generations of women are less willing to take hormonal contraception regularly, as they prefer
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natural contraception.50 Resorting to natural methods (measuring temperature, tracking fertility
through health apps, etc.) that are less reliable, these women want to access EC if necessary.
Doctors have also been noticing “pill fatigue”, describing the phenomenon of young women, in
particular, who prefer natural contraception instead of regular hormonal contraception.51

The “explosion” of sales numbers for EC in Switzerland (numbers have doubled in four years,
from 2017 to 2021, from 52,000 to 105,000) is advanced as empirical evidence for this type of
patronizing discourse. Such reporting is accompanied by a discourse on irresponsible behavior,
i.e., not wanting to take the pill regularly and preferring hormone-free means of contraception,
which is considered reckless or negligent behavior on the part of the women.52 So again, women's
individual responsibility is at stake, but the scope and content of what it means to be responsible
seems to be shifting.53

Beyond the rhetoric of individual responsibility versus negligence, the increasing use of EC and
possible replacement of regular hormonal contraception based on facilitated access is also framed
as potential drug misuse or abuse.54 It is revealing that even the Swiss Federal Administrative
Tribunal, in its two 2022 decisions on the re-categorization of EC from drug category C to B,
refers to women's potential abuse and replacement of regular contraception through EC, should
access to it be facilitated:

“In this context, it should be borne in mind that making the morning-after pill much easier to
access than the normal pill is certainly apt to increase the potential for abuse of the morning-after
pill (i.e., use not only in emergencies but instead of regular contraception)”;55 “Especially since
easier access *166  compared to the normal pill brings with it a certain potential for abuse of the
morning-after pill”.56

This lens of potential EC misuse or abuse reveals the general context in which access to EC
is framed: detached from reality. Studies accompanying the liberalization of access in various
countries contradict the alleged risk of abuse.57 In addition, there is a considerable price tag
attached to EC in Switzerland.58 Replacing a regular contraceptive method with EC is too
expensive for most women.59 Finally, the discussion about potential misuse or abuse is gender-
biased. Regarding the regulatory liberalization of Viagra, no such debate about the risk of misuse
or abuse took place; quite the opposite, as Viagra was sometimes portrayed as a lifestyle drug
(despite the health risks).60

Pharmacists as gatekeepers: elements of power over female bodies and choices
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Access to EC is thus embedded in a normative framework that displays friction between regulatory
liberalization, pursued in the name of facilitated access to a product critical to women's sexual and
reproductive health, and the gender-biased consideration of women's choices and sexually active
behavior. Professional self-regulation - the centerpiece of this paper - adds another element of
normative misalignment to the detriment of women's health-related human rights.

Providing an essential service

Pharmacists are embedded in sexual and reproductive healthcare in Switzerland. While access
to regular hormonal contraception requires a prescription from a physician, Swiss law allows
pharmacists to dispense prescription-only medications in justified exceptional cases without a
prescription.61 Pharmacists also provide preventive health services, such as immunization *167
or screening for STDs.62 Regarding access to EC, available without a prescription, pharmacists
assume a quasi-monopoly position, particularly during weekends and evenings. While EC is also
available in family planning centers and hospital emergency rooms, access is less straightforward
due to a lack of information, limited opening hours, and geographical locations (family planning
centers) or waiting times and costs (hospitals).63

Most pharmacies are privately owned by individual pharmacists or companies. However, the
exercise of the pharmacist profession of pharmacists is publicly regulated. Pharmacists need public
authorization (i.e., a license) from the relevant cantonal office to exercise their profession.64 In
addition, pharmacies need public authorization (i.e., a license) from the relevant cantonal office
to operate their business.65 Pharmacists and pharmacies are thus licensed by a state authority and
granted a monopoly to dispense medications that require prescriptions (drug categories A and B).
They are subject to regulations in how they dispense medications. As a result, pharmacists do not
only act as private economic actors selling a consumer good; they also provide the essential service
of granting access to medications.

Procedural steps as access obstacles

With the regulatory liberalization of 2002, a critical power shift from doctors to pharmacists
occurred, as women can since access EC in pharmacies without a medical prescription if specific
dispensing requirements are met. According to the Federal Therapeutic Products Act (LPTh) and
its executive order (OMéd), pharmacists must deliver category A and B (and C) drugs only in
person. Women seeking access to EC thus have to be physically present in the pharmacy.66

LPTh and OMéd also impose a documentation requirement for category A and B (and C)
drugs.67 The following pieces of information have to be recorded in the pharmacy, either in writing
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or electronically: surname, first name, date of birth, and sex of the patient; designation of the point
of delivery and of the person who made the delivery; drug name, dosage, and pack size; date;
information supporting the dispensing decision. Anonymous EC dispensing in pharmacies is thus
not possible.

*168  Furthermore, a mandatory counseling requirement is imposed by law for category A and
B (and C) drugs.68 Swissmedic's market authorization decision for EC also specifies a counseling
requirement. The same requirement is part of the information notice for medical professionals
accompanying the market authorization decision.69 The EC counseling requirement thus appears
in three different normative sources: LPTh and OMéd; Swissmedic's decision granting EC market
access; and the public database publishing professional information notices for all drugs having
access to the Swiss market. Pharmacists are bound by professional secrecy.70 The mandatory
counseling before dispensing EC is, therefore, confidential but not anonymous.

Applicable to all category A and B (and C) drugs, the legal counseling requirement is generally
concretized by pharmacists on an individual basis. For EC, however, a unique standard dispensing
protocol was created through professional self-regulation by a self-designated “Interdisciplinary
Group of Experts on EC” (IENK).71 This group brings together gynecologists, pharmacists,
and family planning center health workers. It is noteworthy that the IENK does not act in
an official capacity. Its role and intervention are not established or mandated by law. The
legitimacy and normative force of its work are thus limited, while in practice, the standards set
are adhered to by pharmacies. Through its own initiative, the IENK has developed a standard
pharmacy dispensing protocol for EC, establishing the steps to be followed and detailing the
questions to be asked and written information to be shared by the women seeking access.72 The
alleged purpose of this standard protocol is to strengthen pharmacists' capacity to provide EC
counseling and offer similar services all over Switzerland.73 The protocol is also supposed to assure
“neutral” counseling and an appropriate and prejudice-free conversation with women seeking
access to EC.74 Initially published in 2014, the IENK updated its protocol in 2020 to reflect new
recommendations and research findings on EC provision.75

*169  According to the IENK, mandatory counseling takes place in a pharmacy backroom,
separate from the general pharmacy sales area, to guarantee privacy and confidentiality.76 This
physical location is unique for dispensing medicines in a pharmacy, as no such requirement exists
for other patients' needs. To be specific with language, EC is not a behind-the-counter drug but
a pharmacy backroom drug. The separate room for mandatory counseling can be helpful, as it
allows for a discreet conversation between women and pharmacists.77 However, it can also involve
feelings of fear, exposure, and unsafety.78 The requirement for counseling in a separate pharmacy



“THE WALK OF SHAME”: NORMATIVE MISALIGNMENTS..., 45 Women's Rts. L....

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11

backroom has imposed additional challenges for access to EC during the COVID-19 pandemic
due to the impossibility of adhering to social distancing in a small, enclosed space.79

The standard pharmacy dispensing protocol also includes a written questionnaire to be filled out
by women seeking access to EC.80 Women must first fill in this written questionnaire during the
counseling session. Again, this IENK-imposed procedural step is unique for dispensing medicines
in a pharmacy, as no such requirement exists for other drugs. This questionnaire covers detailed
questions, including the number of hours since the last unprotected sexual intercourse (UPSI); the
reason for pregnancy risk (no contraception, condom breakage/slippage, incorrect use of hormonal
contraception (HC), etc.); the number of hours since incorrect use of HC; further UPSI since last
menstruation; information about cycle (start of last menstruation, how was the last menstruation?,
absent regular cycle?, cycle length); other medications; precautions and contraindications; BMI;
EC already taken in the past (details of circumstances).

The amount of information to be shared by women in this written questionnaire is broad and not
always directly relevant for safely dispensing EC. Beyond its medically unnecessary intrusiveness,
the written questionnaire raises questions about protecting women's privacy, as it involves the
treatment (use, storage, destruction, etc.) of sensitive data.81 Switzerland recently *170  prolonged
the statute of limitations to increase patient safety. Pharmacists must thus keep the written
questionnaire for twenty years (ten years before the law reform). As Switzerland lags in digitalizing
its healthcare system, most pharmacies use a paper questionnaire, which has to be archived for
this lengthy period. It is unclear how pharmacies protect women's sensitive data in paper form for
such a long time, since this situation is unique to EC, and pharmacists do not have expertise in
data protection measures.

Once completed, pharmacists use the written questionnaire to clarify if taking EC is an option,
i.e., whether there are any health risks (allergies, drug interactions, etc.).82 They also inform the
women of EC's possible side effects, how to react to vomiting after taking EC, and how to proceed
with contraception in the following days.83 Based on the IENK standard dispensing protocol,
pharmacists are also instructed to address the risks of STDs, share information about regular
contraceptive methods, and make recommendations for regular gynecological check-ups.84 The
purpose of such additional information is public health protection. While pharmacists' prevention
messages may not be irrelevant, they seem inadequate in this context. Is it part of a pharmacist's
professional capacity to inform a woman, in the urgency or distress of a situation necessitating
EC, about STDs, contraception, and doctor's appointments?

After going through all the steps of the standard dispensing protocol, the pharmacist delivers the
EC to the woman, who, in principle, must take the pill in the counseling room.85
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Overall, the IENK standard dispensing protocol significantly impacts how access to EC is realized
in Swiss pharmacies. This begs the question of the legitimacy and power of this expert group
to establish such a protocol. Moreover, what is its normative force? As mentioned, the IENK
intervention is not mandated by law, nor are the procedural steps imposed by its standard
dispensing protocol. Furthermore, EC access is subject to exceptional procedural mechanisms
unknown in any other area of access to pharmaceuticals in Switzerland. Why single out access to
EC for unique counseling requirements in terms of physical location, form, and content?

As the IENK is a group of experts composed of gynecologists, pharmacists, and family planning
center health workers, one could assume that medical considerations would guide the detailed
dispensing requirements. *171  However, the procedural steps imposed do not seem necessary
from a medical point of view, as the risk profile of EC is low.86 The IENK might seek to offer
similar procedures and questions in all Swiss pharmacies and thus guarantee formal equality
through standardized procedures. However, what is the impact of this alleged pursuit of formal
equality or equal treatment on substantive equality?

From a women's rights and public health policy perspective, broad, easy, and quick access to
EC is paramount. The time window for taking EC after unprotected sex is, at the most, five
days. The earlier the pill is taken, the more effective it is. Access obstacles lead to delays in
taking EC or not taking it at all, thereby increasing the risk of unwanted pregnancy. Although
the pharmacy requirement is a significant improvement over the prescription requirement, the
procedural steps and practical obstacles imposed by the IENK standard pharmacy dispensing
protocol create hurdles for women's access to EC. Such professional gatekeeping in the pharmacy
opens the door to substantive inequality. It can undermine access to EC, particularly for vulnerable
women due to their young age, minority status, migration background, and geographic location.

In its two 2022 decisions, the Federal Administrative Tribunal is oblivious to these access barriers.
It states: “The need for quick and uncomplicated availability is guaranteed with the classification
in dispensing category B, because there is a dense network of pharmacies in Switzerland, which
would also offer an emergency service”;87 as if the mere geographical presence of pharmacies
equates with the absence of access hurdles. Detached from the reality of the standard dispensing
protocol for EC, the Tribunal notes: “It is also not clear to what extent the documentation
requirement, as alleged by the complainant, could prevent women in need from obtaining the
“morning after pill” more and to a significant extent than with a visit to a drugstore ” (translation
by the author).).88 The Tribunal is silent regarding the critical role of the IENK and the dispensing
requirements it added beyond what is provided for by law. Sticking to a formal view of equality,
it ignores the unique, myriad, and intersectional barriers regarding practical access to EC.
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*172  Minors: the issue of age

Based on its market authorization, EC is approved for all women, regardless of age.89 However,
as illustrated by empirical evidence, it is significantly more challenging for young women under
sixteen to access EC, as pharmacists regularly refuse to dispense and sell the drug.90

In this regard, the IENK has also played a crucial role. Its standard dispensing protocol refers to
the age of the woman requesting access to EC and sets an age limit of sixteen.91 For women under
sixteen, the standard protocol allows for dispensing EC without parents or legal representatives
being present, but only if the pharmacist confirms a woman's decisional capacity. Thus, the
pharmacist must examine the young woman's capacity to give legally valid consent.92

The age limit of sixteen for establishing a differentiated regime to dispense EC is erroneous. It is
based on a mistaken link between access to pharmaceuticals, consent, and criminal law. The age of
“sexual maturity” (“age of consent”), relevant in a criminal setting and set at sixteen by the Swiss
Criminal Code (art. 187), protects children and young people from sexual acts with adults. This
age limit is irrelevant in the context of health law and access to healthcare services.

The only relevant criterion for administering medicines and medical treatments is the capacity to
make a legally valid decision. Decisional capacity is the conditio sine qua non for giving valid
consent to drug dispensing and administration. The Swiss Civil Code does not set a specific
age limit for this decisional capacity. Based on case law regarding medical decisionmaking,
this age limit is situated at twelve or thirteen, depending on the individual's situation and their
comprehension of it.93 From this age, the capacity to give legally valid consent for medical
treatment, such as EC, is *173  presumed. In other words, above the age of twelve or thirteen, there
is a general presumption of capacity to comprehend medical information and give legally valid
consent. Parents or legal representatives do not have to be present or consulted from this age. This
position was confirmed, most recently, in the context of the Covid-19 vaccination campaign.94

The same is true for access to EC. Only for young girls under the age of twelve or thirteen does
the capacity to give legally valid consent have to be evaluated on a case-by-case basis. Without
decision-making capacity, parents or legal representatives must be involved.95

The age of sixteen referred to in the standard pharmacy dispensing protocol is thus irrelevant
from a consent-to-EC perspective. Refusing to dispense EC to young women under sixteen with
reference to such an age limit constitutes a violation of their rights, as is the requirement that they
must be accompanied by their parents or their automatic referral to a hospital, which further delays
EC intake.96 In addition, systematically submitting young women between the ages of twelve
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and sixteen to an exam of their capacity to give consent creates practical obstacles and unequal
treatment for young women based on their age.

Finally, a minor's privacy vis-à-vis their parents has to be guaranteed. In the case of an underage
girl with decision-making capacity, informing the parents without her consent violates professional
secrecy and data protection law.97

Unequal financial access: absence of insurance coverage and market pricing

Women pay access to EC, including drug price and consultation fee, out-of-pocket, as there is
no insurance coverage. Contraceptives, including regular and emergency hormonal contraception,
are not part of the compulsory social health insurance benefits regulated by the Swiss Federal
Health Insurance Act.98 Social health insurance covers the costs of services used to diagnose or
treat an illness, specific preventive medical measures, and benefits in the event of maternity. Oral
contraceptives are not used to prevent or treat *174  disease and do not constitute a benefit in the
event of maternity. Their reimbursement is, therefore, not covered by social health insurance.99

The prices for the two types of EC are as follows: Levonorgestrel Sandoz costs about CHF 50.-
(including consultation); ellaOne costs about CHF 65.- (including consultation). The counseling
fee charged separately (in case of non-dispensing of EC) costs about CHF 20.-.

However, these prices and fees are only approximative. Switzerland has no price regulation
mechanism for medicines not reimbursed through social health insurance. There is no transparency
in price and fee-setting mechanisms. Each pharmacy can set the price for EC and the mandatory
counseling fee. Several pharmacy chains operating numerous pharmacies probably have internal
recommendations regarding prices and fees to be charged. These chains, however, refuse to
communicate such internal recommendations, should they exist.

Prices for EC vary depending on the geographical location of the pharmacy, between urban centers
and the periphery.100 Due to market mechanisms, pricing also varies depending on the day and
hour. The price may be considerably higher if EC is dispensed outside regular business hours
(e.g., at night or on weekends).101 This phenomenon illustrates the capitalist slogan: “When you
need it most, it is even more expensive!”. Providing access to medicines during exceptional
hours can certainly explain higher pricing. However, pharmacists act not only in the capacity of
economic actors who want to make profits but they also provide an essential service, being the
actor designated by law to provide access to EC, as discussed above.

Market pricing mechanisms reinforce financial access obstacles since the need and demand for
access to EC are highest at the end of the weekend (Sunday) and during night hours. Access to
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EC is particularly precarious for low-income population groups. Due to the federal state structure,
support for individuals with financial difficulties is the responsibility of cantons and municipalities.
Some cantons address the issue of unequal financial access to EC for specific populations, such as
migrants or young women, through family planning centers that can dispense subsidized means
of contraception.102 EC is also available in cantonal hospitals, but prices are usually higher.103

In brief, financial obstacles hinder equal access to EC.104 Access to contraceptive methods for
vulnerable populations and the financial subsidies *175  available in this context depend on the
canton of residence. This fact adds an additional layer of inequality regarding access to EC. The
Swiss Federal Government acknowledges this inequality by stating that the “fact that the people
of our country cannot all receive the same support is a direct consequence of federalism” (!).105

Empirical evidence depicting shame and intrusive behavior

Despite the IENK standard dispensing protocol allegedly imposing requirements for neutral and
objective counseling, empirical research and media reporting have produced evidence illustrating
a narrative of shame, moralizing behavior, and intrusive questions by pharmacists.106 Women felt
humiliated by pharmacists or had to listen to a moral sermon because they asked for EC. Some
were condemned and patronized in the pharmacy. The phenomenon of shame and shaming is
not unique to the Swiss context. Empirical evidence from various states paints a similar picture,
with women feeling ashamed, uncomfortable, embarrassed, judged, powerless, vulnerable, and
concerned for their reputation.107 In Italy, for example, where over-the-counter EC was approved
in 2015, and uptake rates are among the lowest in Europe, interviews revealed that keeping the
medication behind the counter created an impediment because of the embarrassment and fear of
being labeled irresponsible that some consumers perceived when they had to request it.108

Requesting access to EC in a pharmacy involves several aspects relating to shame.109 First, there
is women's internal fear of being judged.110 *176  Women's inner perception of shame is often
conditioned by the societal stigma associated with seeking EC, as it relates to women's sexually
active behavior and alluded lack of responsible behavior. Having to expose the fact of being
sexually active and that a “problem” has occurred during a sexual act is complex information to
share with a stranger when asking for access to EC, regardless of the client's age.

Second, due to the IENK standard dispensing protocol, mandatory counseling takes place in a
pharmacy backroom. Some women perceive the walk from the pharmacy counter to this designated
backroom as a “walk of shame”.111 The separate counseling room is sometimes designated as the
“booth of doom”.112
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Third, the mandatory backroom counseling and the written questionnaire that women have to
complete open the door for shaming. Pharmacists' behavior can create shame or shaming through
inappropriate, intrusive, moralizing, and humiliating questions or inferences concerning women's
sexual promiscuity and social respectability.113 Pharmacists' behavior might go as far as asking
questions about sexual positions or insulting women.114 Empirical evidence also testifies to
pharmacists communicating their hostility toward EC and the women who use it.115

Finally, shame is linked to the notion of legitimate use. Factors impacting the legitimacy of EC use,
as purported by pharmacists, are access age, relationship duration, and repeated use.116 Evaluating
such (moral) legitimacy for medication use is unusual. As mentioned before, it seems to boil down
to the dubious distinction between authentic couples and party girls or the legitimacy of sexually
active behavior.117 The situation is paradoxical: women's efforts to obtain EC is a responsible
action, while pharmacists may perceive the need for this medication as irresponsible (and thus
triggering moralizing questions regarding legitimate use).118

Shaming by healthcare professionals as a prevention strategy in public health is not unique
and strongly criticized in the literature.119 Furthermore, *177  in the context of EC, the need
for access occurs in a post-risk-exposure scenario. The public health objective at stake here is
avoiding unwanted pregnancies. As the risky behavior has already happened, shaming behavior
by pharmacists in the lead-up to dispensing EC is contrary to this objective.

The empirical evidence about shame, moralizing behavior, and intrusive questions by pharmacists
indicates that some women are discouraged from going to a pharmacy.120 Without the IENK
standard dispensing protocol being designed for this, shame plays a role in restricting autonomy
due to societal perceptions and the specific circumstances of the pharmacist's gatekeeping. Such
evidence illustrates an obstacle to realizing women's equal access to EC. In addition, old patterns of
regional differences and urban/rural distinctions seem to play a role as well, as is the case regarding
access to abortion services in Switzerland.121 Shame and societal stigma lead to “pharmacy
tourism”, as women feel more comfortable asking for EC in a pharmacy in an anonymous
environment outside their place of residence.122 The fear of being recognized by pharmacists
and other clients at local pharmacies often compels women in vulnerable circumstances to seek
services elsewhere. This need to relocate exacerbates unequal access to healthcare, as the financial
and logistical challenges disproportionately affect these women in precarious situations.123

Beyond the personal and the political: professional gatekeeping as an equality issue
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Based on the phenomenon of backsliding on women's sexual and reproductive rights through
the backdoor of professional self-regulation, dissected above, this paper offers a conceptual
framework and critical analysis to deconstruct what is happening here. The premise of the proposed
conceptual framework is the need to reframe the public/private divide in the context of women's
sexual and reproductive rights. The critical analysis focuses on control and dependency, misuse of
patient safety and informed consent, and a contradiction with the liberal paradigm of individual
responsibility.

*178  Public/private divide reframed

The feminist slogan “the personal is political” challenges the seemingly clear divide between the
private and the public spheres of women's lives.124 Created by Carol Hanisch in 1968, the slogan
conveys “the then-shocking idea that there were political dimensions to private life, that power
relations shaped life in marriage, in the kitchen, the bedroom, the nursery, and at work.”.”125 This
fundamental idea has since been proven repeatedly by empirical evidence testifying to just how
political the personal is in all matters related to women's rights, status, and bodies.126 The slogan
is an inherent part of “the feminist conviction that to politicize what is considered the personal is
necessary for women's emancipation from patriarchy.”.”.”.”.”.”127

The public/private divide regarding women's bodies is particularly contested, if nonexistent.128

In the intimate matters of access to contraception or abortion, the political undeniably plays
a role in how legal frameworks are designed and judicial decisions are rendered.129 These
frameworks and decisions have a profound impact on women's private sphere, including their
sexual and reproductive health and the choices and decisions to be made. However, the idea of
politicizing ordinary women's everyday life, as captured by the slogan “the personal is political”, is
incomplete considering women's health-related human rights. The slogan leaves out a critical actor:
healthcare professionals, including pharmacists. Through their gatekeeping functions, healthcare
professionals can create, maintain, and reinforce practical obstacles affecting women's sexual and
reproductive rights, even when *179  the positive legal framework guarantees such rights.130

Access equality for sexual and reproductive health services depends on the role and behavior of
healthcare professionals, including pharmacists.131

The slogan “the personal is political”, while capturing the challenge to the public-private divide
raised by feminist movements, does not unmask professional gatekeeping mechanisms exercised
in the context of women's health-related human rights. Through the case study on access to EC, this
paper sheds light on this blind spot affecting women's agency and equality regarding their sexual
and reproductive rights. It exemplifies that a “rethinking of the personal and the political”132 might
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be in order, in this context, to include “the professional,” i.e., professional gatekeeping mechanisms
such as shaming and procedural hurdles.

This rethinking or reframing of the debate is critical since access to contraception is usually
presented as an issue of gender equality and gender equity.133 While essential, the focus on
gender equality and gender equity does not account for the fact that equal access to EC is
threatened by professional gatekeeping through the power imbalance (hierarchy, dependency)
between pharmacists and women and the practical hurdles imposed. The paper's case study
illustrates that in the context of sexual and reproductive rights, women's bodies are both a political
battleground and a professional battleground.

Pharmacists' professional gatekeeping reflects the classic playbook to keep women in their place
by moralizing or shaming sexually active behavior unrelated to potential childbearing, making
it challenging to obtain contraception.134 Going beyond the feminist critique stating that the law
maintains patriarchal structures, the paper's case study highlights the need to critically engage with
and deconstruct professional gatekeeping critically.

In the recent Dobbs decision of the US Supreme Court regarding abortion, the dissenting opinion
of Justices Breyer, Sotomayor, and Kagan states:

“To allow a State to exert control over one of ‘the most intimate and personal choices' a woman
may make is not only to affect the course of her life, monumental as those effects might be. It is
to alter her ‘views of *180  [herself]’ & her understanding of her ‘place in society’ as someone
w/ the recognized dignity and authority to make these choices”135

The same reasoning applies to access to EC. Professional gatekeeping, and the situation of
hierarchy and dependency it expresses, is not predominantly about care but control of women's
bodies and choices. It reflects on what kind of decisions women are allowed to make on their
own.136

Control and dependency

Medical and social sciences literature depicts patients' increasing empowerment in their
relationship with healthcare professionals over the last decades.137 Recognizing patients' rights
has played a significant role in this development.138 Nevertheless, hierarchies and unequal
relationships between doctors and patients remain in many areas of medical practice.139 This is
true particularly regarding sexual and reproductive health services for women, such as abortion
and childbirth.140
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In feminist scholarship about health and healthcare, taxonomies of power over women's bodies
usually consider men (husband, father, brother) and medical doctors.141 However, the doctor is
not the only professional actor to whom a power imbalance and unequal relationship exist. The
pharmacist plays an equivalent role, with a similar hierarchy in terms of power, expertise, and
dependency. Interestingly, the pharmacist's role is much less analyzed as an element of control
over women's bodies and choices. This paper completes this gap in the literature.

The law in the books treats EC like any other medication. However, “the woman who tries to
obtain it in practice could meet, and often does meet, barriers whose nature and importance are
difficult to predict.”142 Professional gatekeeping, shame, and financial barriers expose “women
to uncertainty in a matter crucial to their personal self-determination and makes them most
vulnerable to disrespect, humiliation, and paternalistic interference with their rights.”143

Access to EC in Switzerland illustrates that the pharmacy is a physical and professional space
for controlling and disciplining women's bodies and *181  choices in the context of sexual and
reproductive health.144 Following the regulatory liberalization of access to EC in pharmacies, two
elements of this situation of hierarchy and dependency appear.145 First, there is the relational aspect
between the pharmacist's professional capacity and the woman seeking access to EC. Women's
rights to autonomy, self-determination, and equal access to EC depend on the professionals (i.e.,
pharmacists) fulfilling their legal duties.146 The pharmacists' professional status, pharmaceutical
knowledge, and expertise create a hierarchical relationship with the women seeking access to EC.
Combined with the imposed standard dispensing protocol, this hierarchical relationship produces
dependency. Furthermore, the economic aspect of market domination exists, as the current Swiss
legal framework grants pharmacists a quasi-monopoly position in dispensing EC.147 Pharmacists
are not only experts. They are also salespersons. The quasi-monopoly situation again creates
dependency.

Conscientious objection is an example highlighting how women's sexual and reproductive rights
can be restricted through the professional gatekeeping of non-state actors such as pharmacists.
The right to conscientious objection is the right to refuse to perform an act contrary to one's
conscience granted to healthcare professionals.148 This right has traditionally been protected in the
context of healthcare services such as abortion and for doctors and nurses only.149 However, even
if no evidence has appeared yet in Switzerland, the question of pharmacists' right to conscientious
objection to abortive and contraceptive medications, including EC, has arisen over the last few
years and is discussed in the literature.150
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*182  Two precedents on pharmacists' right to conscientious objection are noteworthy. In 2001,
the European Court of Human Rights recognized that the contraceptive pill was legally available
for sale in France and, by law, could only be sold on prescription in pharmacies; accordingly, the
applicants (all of them pharmacists) could not rely on their religious beliefs or impose them on
others to justify refusing to sell that product.151 The Court added that there were many ways in
which they could manifest their beliefs outside the professional sphere. In an opposing decision,
the Spanish Constitutional Court in 2015 recognized pharmacists' right to refuse to sell EC based
on conscientious objection.152

What are the specific issues with conscientious objection in the context of EC? First, a right to
conscientious objection for pharmacists raises questions as they provide an essential service and
act in a quasi-monopoly position to dispense EC. Women depend on pharmacists to be able to
exercise their right to access EC. Furthermore, time is of the essence, considering the limited
time frame during which EC effectively prevents pregnancy. Pharmacists who do not wish to
sell EC can, in principle, take measures for the woman to receive the drug within a reasonable
time (for example, by referring her to a colleague). However, referral to another pharmacy or a
hospital might discourage women or take too much time. Admitting conscientious objection for
pharmacists creates additional burdens and access inequalities, depending on women's possibilities
to visit another pharmacy and thus preponderantly weighing on those already disadvantaged (lower
socio-economic backgrounds, rural communities, minorities, women facing *183  transportation
barriers).153 The possibility of conscientious objection for pharmacists highlights the elements
of control and dependency described above and adds to the backsliding on women's sexual and
reproductive rights.

Women's health-related human rights do not merely protect the liberty to decide whether to become
a mother, including freedom of choice, decision-making, autonomy, self-determination, and
control over one's body and life.154 According to international human rights law, women's sexual
and reproductive rights contain two elements: (1) access to sexual and reproductive healthcare
services, including contraception, information, and education on family planning, and (2) equal
and non-discriminatory access to these services.155 Furthermore, equal and non-discriminatory
access to contraception is not only an issue of sexual and reproductive health rights. It relates more
broadly to realizing women's rights to equality and non-discrimination in other areas of life.156

Equal access to treatments and services relevant to sexual and reproductive health is a tool for
equal opportunities.157

Human rights generally apply in the vertical relationship between the individual and the State,
including the agents acting on its behalf.158 Healthcare professionals often act as agents of the State
in the exercise of a public capacity (in a public hospital, for example). Based on the three-pronged
structure of human rights, States are obligated to respect, protect, and fulfill women's sexual and
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reproductive rights.159 The obligation to respect relates to the State's negative duty not to interfere
with women's exercise of their rights. The obligation to protect relates to the State's positive duty
to protect women from the conduct of non-State actors that interfere with the enjoyment of human
rights (indirect horizontal effect).160 The obligation to fulfill *184  relates to the State's positive
duty to put women in a position to exercise their rights and thus control over procreation.

Pharmacists provide an essential service in the context of access to EC. Due to their quasi-
monopoly position and the many aspects of their professional gatekeeping, they are in a powerful
position to uphold or undermine the equal realization of women's sexual and reproductive rights.161

The Swiss legal framework on access to EC guarantees formal equality. The purpose of liberalizing
EC and making it a prescription-free drug was to facilitate access. However, beyond the explicit
legal framework, the procedural steps and practical obstacles imposed by professional gatekeeping
opened the door to substantive inequalities for women, in particular, based on their young age,
minority status, or migration background. In addition, these mechanisms undermine women's
equal access to EC in rural areas, on weekends, at night, or during the holiday season.162

Backsliding on women's sexual and reproductive rights was introduced through the backdoor of
professional self-regulation, resulting in intersecting layers of substantive inequality regarding
access to EC.

Equal access to EC, both formal and substantive, is an issue of women's rights.163 Beauvoir
already pointed to the need for the feminist cause to go beyond the procurement of formal
equality.164 “Rather, feminism is about women's living as free and autonomous individuals on
women's terms.””165 Referring to the three-pronged structure of human rights, it is with regard
to the State's obligation to protect and fulfill that the equality issues discussed arise. Equal
realization of women's sexual and reproductive rights, including equal access to EC, depends on
how pharmacists exercise their professional gatekeeping. Protecting and fulfilling women's sexual
and reproductive rights allows and obliges States to address the substantive inequalities resulting
from hierarchy and dependency created through professional gatekeeping mechanisms.

*185  Misuse of patient safety and informed consent

Beyond control, hierarchy, and dependency, the issue of patient safety is lingering. The IENK
justifies the standard pharmacy dispensing protocol as necessary to guarantee patient safety and
allow pharmacists to execute their professional obligations diligently.166 Furthermore, patient
safety is put in the spotlight in media outlets and social media.167 It is also part of the judicial
discourse on access to EC. The 2022 Swiss Federal Administrative Tribunal decisions dealing with
the drug dispensing category of EC insist on the alleged health risks.168
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However, EC is a safe medication.169 It does not involve risks of overdose or addiction. The dosage
is always the same. The side effects are mild and temporary. There are no significant interactions
or contraindications. Repeated dosing is well tolerated, even within the same menstrual cycle. EC
is also safe for breastfeeding women. It does not interfere with or harm an existing pregnancy,
and there is no known threat to future fertility. Based on this evaluation, the WHO has added EC
to its list of essential medicines and has placed no restrictions on the medical eligibility of those
women who can use EC.170

Beyond the myths and misinformation about EC's mechanisms of action (i.e., preventing
conception and not implementation), other myths and misinformation circulate regarding side
effects such as future infertility.171 Evaluating the health risks arguments through the lenses of
urban legends or professional misinformation for the purpose of fear-mongering goes beyond the
scope of this paper. From a legal perspective, one can address patient safety and informed consent
arguments as tools to restrict women's health-related human rights.

Informed consent is essential in women's sexual and reproductive health decisions. However,
a growing literature, focusing mainly on the USA for now, highlights that, in the context of
abortion, informed consent is misused *186  to restrict women's sexual and reproductive health
choices and control over their bodies.172 Scholars show that the legal doctrine of informed consent
is misappropriated to coerce pregnant women into becoming mothers, depicting the fetus in
early-stage pregnancy as an actual future child and selling a romantic idea of the idyllic life
of motherhood.173 The heart-beating laws adopted in many states in the USA are also based,
normatively speaking, on the doctrine of informed consent. In other words, too much information
is given to women to create obstacles to abortion.174

These developments reveal an intriguing phenomenon of using (or distorting) a legal principle,
such as informed consent, originally designed to liberate and empower patients in the unequal,
hierarchical relationship with healthcare professionals,175 to control and discipline women, their
bodies, and their choices about sexual and reproductive health.176

This analytical lens translates to EC. The procedural steps of the standard pharmacy dispensing
protocol force women who want to purchase EC to share and register in writing detailed, intimate
information about their sexual and reproductive health. Health literacy studies, in particular, show
that written questionnaires create access obstacles for vulnerable populations.177 Furthermore, the
dispensing protocol and the supposedly neutral or medical information of the written questionnaire
implicitly open the door to intrusive, moralizing, or shaming questioning about women's sexually
active behavior.178 In addition, the dispensing protocol forces women to hear or read not directly
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relevant information (e.g., such as the risk of STDs). These procedural steps create additional
access obstacles for EC.179

Under the guise of informed consent and patient safety, pharmacists intrude in women's balanced
decision-making processes and push aside the obvious that women are entitled to decide on their
sexual and reproductive health. This disciplining mechanism interferes with and tempers women's
sexual and reproductive choices. From the point of view of contested equalities, two aspects are
noteworthy.

First, these intrusions contradict an equality-based conception of sexual and reproductive rights,
as they rely on gender stereotypes. Media reporting on EC highlights fears of sexual promiscuity
and women's irresponsible, *187  careless, sexually active behavior despite scientific evidence
to the contrary.180 These fears, in combination with the standard pharmacy dispensing protocol
established by the IENK, express and maintain sex-based stereotypes. They reflect a protective,
patronizing, patriarchal view of women's autonomy and sexual and reproductive choices.181 The
same is true when alleged EC abuse is portrayed through the assumption of increased sexual risk
behavior and replacement of regular contraception through EC.182

Second, this intrusive process, whose alleged purpose is informed consent and patient safety,
is unique among medicines in the same drug dispensing category as EC (category B). It is
only partially imposed by the Federal Therapeutic Products Act and its executive order (i.e.,
documentation requirements). Most procedural steps, including the standard pharmacy dispensing
protocol and the written questionnaire, were created and imposed by an expert group, the IENK.
This self-designated group has no authority or legitimacy to impose such a detailed, intrusive
procedure. In addition, there is no medical justification related to patient safety, which again
illustrates that this is about control and not predominantly about care.183

Finally, a comparison must be made with other medicines in the same dispensing category as
EC. Since 2019, access to a broad range of treatments has been facilitated, by empowering
pharmacists to sell these drugs over-the-counter, or from behind the counter, without a medical
prescription. Interestingly, Viagra, a drug to treat male erectile dysfunction, followed the same
regulatory liberalization pathway as EC. In April 2020, Viagra switched its drug category
from prescription to behind-the-counter (category B).184 As with all drugs of this category, the
pharmacist is subject to counseling requirements when selling Viagra, in addition to in-person
dispensing and documentation requirements. What is critical to note here, however, is that for
*188  Viagra, no specific, detailed standard pharmacy dispensing protocol was created. This
situation is counterintuitive since a medical condition related to erectile dysfunction might be
a sensitive topic to address in the general sales area of a pharmacy. The need for privacy and
confidentiality might impose pharmacy backroom counseling. Considering the increased health
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risks associated with Viagra, for patients with pre-existing cardiovascular conditions or diseases in
particular,185 a written questionnaire would make sense. Buying Viagra also implicates evidence
that someone is sexually active, which provides a pivotal opportunity to share information about
the risk of STDs. Despite the similarities of context for dispensing both EC and Viagra from
behind the counter in a pharmacy, it is only for EC that detailed formal and substantive counseling
requirements with all the above-discussed specificities were created. The regulatory liberalization
of access to Viagra thus followed a very different path of practical implementation.

This begs the question: Why, of all possible drugs, does only EC necessitate such a unique way
of dispensing and selling in the pharmacy context? The medical risks of taking EC, compared to
Viagra, for example, are negligent.186 Patient safety, the central paradigm and normative principle
in pharmaceutical law, is thus not particularly relevant. What becomes apparent here is a misuse of
patient safety and informed consent, with the underlying purpose of controlling women's bodies
and sexual and reproductive choices. Gender-based stereotypes are revealed, which hinder the
realization of women's sexual and reproductive rights. These obstacles contradict an equality-
based conception of women's health-related human rights. The comparison with Viagra and
the incoherence of the regulatory solutions adopted project how genderized and gender-biased
pharmaceutical law can operate, revealing a double standard.187

Additional evidence stems from the obligation to take EC immediately in the pharmacy backroom
before leaving the pharmacy. The argument advanced for the immediate intake is that EC shall not
be delivered to someone else outside the pharmacy. However, the uniqueness of this regime and the
underlying suspicions about potential abuse depict once again a patronizing or paternalizing way
of addressing women's sexual and reproductive health needs. A similar requirement for Viagra is
simply unimaginable.

*189  More generally, patient safety and informed consent arguments must be considered in
light of the underlying issue of the contested legitimacy of EC use. The notion of legitimate EC
use relates to the perceived legitimacy of women's sexually active behavior, depending on age,
relationship status, and frequency of use. The very act of demanding access to EC creates visibility
for women's sexually active behavior.188 Imposing lengthy procedures in the name of patient safety
and informed consent creates space for such legitimacy debates to grow, which once more points
back to the issue of control over women's bodies and choices. The legitimacy debate is another
exceptional feature of EC, which is not present for other medications.

Contradiction with the liberal paradigm of individual responsibility

Financial access to contraception is built on the liberal paradigm of individual responsibility
in Switzerland. Both regular and emergency hormonal contraception are not covered through
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social health insurance.189 In 2013, a parliamentary instrument entitled “Free contraceptives for
women under twenty” was submitted to the Swiss Federal Parliament.190 This instrument aimed
to reduce unintended pregnancies and abortions. The Federal Council rejected the instrument
in 2015. In its rejection, the government focused on individual behavior, stating that it is every
woman's individual responsibility to avoid undesired pregnancies.191 It also mentioned that public
authorities were already involved in preventing unwanted pregnancies through counseling.192

Other parliamentary instruments requested legislative changes to include contraception among the
healthcare services covered by social health insurance. However, the government has refused all
requests, based on the rhetoric of individual responsibility and the significant financial burden
imposed on social health insurance should contraception receive coverage.193

Two critical contradictions arise here. Individual responsibility for access to EC is an illusion for
vulnerable population groups, such as impoverished people, social assistance recipients, refugees,
or young people, who cannot afford to buy EC on their own.

Beyond the issue of financial access, the pronounced liberal paradigm of individual responsibility
for contraception and avoiding undesired pregnancies contrasts the practical obstacles imposed
through professional *190  gatekeeping in pharmacies. There is an inherent contradiction between
the liberal paradigm of individual responsibility for contraception and professional gatekeeping
hindering access to EC for women who want to take responsibility for their sexual and reproductive
health.

Beyond these contradictions, one could argue that the combination of individual responsibility
and professional gatekeeping creates a double burden or layer of inequality. Both individual
responsibility and professional gatekeeping result in unequal access to EC.

Conclusion

Access to contraception is at the core of women's autonomy and ability to make choices about their
bodies and lives. Beyond sexual and reproductive rights, access to contraception also intrinsically
relates to women's equality rights. After decades of progress and liberalization, these rights have
recently come under attack. The pathway of contesting women's rights is not limited to direct
restrictions outlawing certain sexual and reproductive health services for women, as witnessed in
the abortion context. Through the case study of access to EC in Switzerland, the paper highlights a
more subtle threat: the backsliding on women's sexual and reproductive rights despite formal legal
liberalization through the backdoor of professional self-regulation.

The Swiss legal framework on pharmaceuticals was liberalized decades ago and has since allowed
for access to EC. A state actor, Swissmedic, has given market authorization for two types of
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hormonal EC, which can be obtained in pharmacies without a doctor's prescription since 2002
and 2016. The regulatory change from a prescription to a behind-the-counter drug has facilitated
access to EC with the public health purpose of preventing unwanted pregnancies. The pharmacy as
a place for dispensing EC is accessible, offering short waiting times and extended opening hours.
The exceptional circumstances of the COVID-19 pandemic have shown, particularly regarding
access to contraception and early abortion, that pharmacies play a critical role in realizing women's
health-related human rights.194

However, regulatory liberalization does not necessarily mean deregulation and increased agency
and empowerment for women regarding their choices and bodies. With liberalization came a power
shift to pharmacies, granting them a quasi-monopoly position for providing access to EC. This
paper illustrates how dispensing EC from behind the counter in pharmacies has created obstacles
to realizing women's sexual and reproductive rights and guaranteeing equal access.

*191  Three major access obstacles appear in practice. First, access to EC through pharmacies is
subject to a detailed dispensing procedure. Professional self-regulation through an expert group
(i.e., the IENK) has led to pharmacy gatekeeping mechanisms, creating procedural hurdles and
thus restricting equal access to EC. These mechanisms are unique in Swiss pharmaceutical law.
No other medication in the same dispensing category is accompanied by as many requirements or
a standard dispensing protocol not provided for by law. What justifies the exceptional procedure
preceding access to EC compared to other drugs? EC does not pose particular risks to patient
safety. The paper illustrates that the exceptionalism surrounding access to EC rather stems from the
drug's close connection to women's bodies and choices, revealing gender bias. Furthermore, shame
- triggered through pharmacists' behavior and societal stigmatization - plays a role in restricting
women's access to EC. Finally, social health insurance does not cover EC, creating financial access
barriers, particularly for vulnerable women.

These access barriers reveal normative misalignments as various actors adhering to a plurality
of potentially divergent normative frameworks intervene. Legal norms establish a framework
focused on formal equality in access to EC, entrenched in the pillars of liberalization, individual
responsibility, and the absence of social health insurance coverage. Professional norms, created
by the IENK and professional self-regulation, impose extensive gatekeeping mechanisms. A
perplexing contradiction exists between the liberal paradigm of individual responsibility and
professional gatekeeping. Finally, societal and pharmacists' personal norms indicate intricate
ambiguities about the visibility of women's sexually active behavior revealed when requesting
access to EC in pharmacies.195 Despite regulatory liberalization, the detraditionalization regarding
intimacy and women's sexually active behavior is limited.196 In addition to this plurality of
entangled normative frameworks lies the hierarchical, dependent power relationship between
pharmacists and women seeking access to EC. The discourse about EC abuse, construed as
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increased sexual risk behavior and replacement of regular contraception through EC, reveals that
providing access to EC involves disciplining women's bodies and choices.197

All three access hurdles for EC (professional gatekeeping, shame, finances) impose restrictions on
women's sexual and reproductive rights, implying a loss of choice and control over procreation.
These barriers disproportionately affect vulnerable women, such as minority and young women,
and women on the financial, socio-economic, and geographic margins. These barriers threaten
to broaden and accentuate existing inequities and *192  disparities in women's sexual and
reproductive health. Access to EC in Switzerland thus provides an example of how, despite formal
regulatory liberalization, women's sexual and reproductive rights can be contested. It exposes
multiple and intersecting layers of inequalities or intersectional inequalities.198

From a women's rights and health policy perspective, easy and equal access to EC is paramount.
A lot remains to be done to remove access barriers for EC in Switzerland and achieve substantive
equality, or, in other words, reproductive justice.199 For now, there is circumstantial evidence
of bottomup grassroots movements, through local social networks in particular, which pursue
informal information sharing and circulating lists of women-friendly pharmacists.200

Options for regulatory action include making EC available outside pharmacies, in drugstores,
supermarkets, and online pharmacies.201 Another innovative delivery system developed on US
college and university campuses is vending machines, which offer privacy, convenience, extended
hours, and fixed pricing.202 EC access in vending machines can easily be extended to other public
spaces such as public transportation stations, shopping centers, and other strategic access points.
As Cleland et al. suggest, the logistics of such a system are burdenless, as EC can be included
in existing vending machines.203 Dispensing EC outside of pharmacies would imply moving
the drug from dispensing category B to D (no prescription required; dispensing in pharmacies
and drugstores after specialist advice) or E (over-the-counter sale without customer advice); a
regulatory decision to be made by Swissmedic.

*193  The pluralization of actors that may dispense EC can reduce the impact of specific
barriers on women's sexual and reproductive choices. It prevents the realization of women's rights
depending on the discretion of one category of professionals.204 Beyond the pluralization of actors,
the pluralization of physical spaces where EC can be accessed is also critical. Recent scholarship
insists on the importance of remote reproductive rights.205 Such remote rights were essential in
securing access to sexual and reproductive healthcare services during the COVID-19 pandemic
but are critical also beyond.206
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Innovative drug regulation will play a critical role in the future of women's sexual and reproductive
rights, particularly considering the restrictions being introduced in some states regarding other
healthcare services such as clinicor hospital-based abortion.207 Eventually, addressing existing
inequalities in access to EC is not only about women's sexual and reproductive rights but also
equal opportunities. The spillover effects of health inequalities affect many other areas of women's
rights. Access to sexual and reproductive health services is essential for individuals to achieve full
and equal participation in society.
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