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TOWARDS A SUSTAINABLE 

INTERPRETATION OF STANDARD 
CONTRACT TERMS?

Dario Hug1

2.1  Introduction

The relation between environmental sustainability2 (hereafter: ES) and standard contract terms 
(hereafter: SCT) is far from obvious. They may be at odds with ES.3 At the same time, however, 
they can also promote the integration of environmental objectives into the contract.4 Contractual 
interpretation5 and the control of content represent a potential anchor point for the integration of 
ES as an element ‘external’ to contractual parties’ direct interests.6 However, a strictly instrumental 
approach to the interpretative process – as well as of private law as a whole7 – entails risks for 
freedom of contract and personal autonomy. It is thus essential to identify such heteronomous 
intervention.

Our descriptive, comparative,8 and evaluative contribution builds on these preliminary find‑
ings through the lens of ES. First, we delve into the fairness and transparency requirements of the 
Unfair Contract Terms Directive9 (hereafter: UCTD) (2.2). We then illustrate the control of the 
content of SCT in a progressive way from the perspectives of Swiss and Belgian laws (2.3), before 
concluding (2.4).

2.2  Unfair Contract Terms Directive

The UCTD is a significant (regulatory) legal instrument of European contract and consumer law 
in the field of SCT. Since its adoption in 1993, it has attracted a great deal of attention from both 
literature and the ECJ case law.10

A look at recital 6 of the UCTD makes it clear that its main purpose is to facilitate the comple‑
tion of the internal market and to safeguard the ‘citizen in his role as consumer’11 when acquiring 
goods and services. Moreover, recitals 7 and 9 emphasize the sellers’ and suppliers’ ‘task of selling 
goods and services’, respectively, the ‘protection of the economic interests of the consumer’.12

As such, ES seems absent to these considerations, which are limited to a strict inter partes 
relationship: the business as a stronger party and the consumer as a weaker one that needs to be 
protected against the use of unfair terms to achieve the necessary trust for the cross‑border internal 
market to unfold its potential. This should not come as a surprise. Environmental protection and 
consumer protection were largely seen as non‑integrated topics in the 1990s (and before) on an EU 
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level.13 Although such legal parochialism is still largely present today,14 recent legislative propos‑
als from the European Commission nevertheless seek to mitigate it, especially by the development 
of ecodesign rules,15 as well as in the context of consumer sales and unfair commercial practices.16

Considering the current climate crisis, the question is then whether and, if so, to what extent 
the UCTD provides an interface for integrating ES considerations into the interpretation of SCT 
in B2C relations.17 Bearing in mind that the national courts, considering the circumstances of each 
case, must determine if a contractual term meets the following requirements,18 we will focus on 
two central aspects of the UCTD: fairness (Section 2.2.1) and transparency (Section 2.2.2).

2.2.1  Fairness

Article 3 UCTD is the general legal basis for assessing the unfairness of a contractual term which 
is opposed to the consumer. The concept of good faith is central. Additionally, Article 4 UCTD sets 
out other criteria to be taken into consideration when examining the unfairness of a clause, such as 
the nature of the goods or services for which the contract was concluded.19

As an objective concept, the notion of good faith in Article 3(1) UCTD relates ‘to the question 
of whether, in light of its content, the contract term in question is compatible with fair and equita‑
ble market practices that take the consumer’s legitimate interests sufficiently into account’ and is 
‘closely linked to the (im)balance in the rights and obligations of the parties’.20 In other words, the 
traditional focus is on the relationship between two contractual partners (and the protection of the 
weaker), without integrating external aspects such as ES.

But could an innovative (or ‘eco‑literate’21) interpretation lead to the following alternative 
basic understanding: a market can only be fair and equitable if it integrates and supports ES? 
And, does the current climate crisis not jeopardize the ‘legitimate interests of the consumer’ by 
compromising the conditio sine qua non for the blooming of her very economic interests, i.e., a 
healthy, safe, and sustainable environment?22 While such a progressive understanding of fairness 
is conceivable – although not undisputed by ways of judicial interpretation, at least on the national 
level23 – its concretization requires, however, most certainly a paradigmatic change in the current 
understanding of the principles of the fairness review mechanism for SCT.

That said, an eco‑literate understanding might be closer to reach than one might think. By refer‑
ring to the ‘solidarity among users’ and ‘an overall evaluation of the different interests involved’,24 
recital 16 of the UCTD does not peremptorily rule out the relevance of collective interest in the 
process of assessing the fairness of a given term, moreover in close relation with the very require‑
ment of good faith. And, although the judicial significance of Article 11 TFEU25 (see also Article 
37 Charter of Fundamental Rights26) as an integration clause remains in practice rather limited, the 
ECJ has in the past referred to this transversal clause (Querschnittsklausel) to consider ecological 
problems.27 When confronted with the interpretation of indeterminate legal notions – good faith 
being a perfect illustration for moral values to enter the law of contract28 – the integration clause 
serves as a standard of interpretation.29 Therefore, as argued by Sjåfjell:

(…) the Court [i.e. the ECJ] should to a greater extent and also ex officio focus on what the 
objective of sustainable development and the reference thereto in Article 11 TFEU entails 
with regard to a duty to integrate environmental protection in all EU laws – also in areas 
where environmental concerns traditionally have not been even considered.30

The reference in Article 11 TFEU to promoting sustainable development31 is in this respect also 
not innocuous, as this very notion ‘relies on the premise that environmental protection, economic 
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and social development are mutually compatible, rather than conflicting, objectives’ (see also Ar‑
ticle 3(3) TEU32).33 The potential of integrating environmental considerations into the fairness as‑
sessment is thus already there; its concretization ‘only’ requires a change of perspective.

Moreover, based on the preparatory work related to the adoption of the current Article 11 
TFEU, the Member States34 have also expressed their intention that the provision is effectively 
applied across the board – consequently also to secondary EU Law as the UCTD – and not only to 
certain specific areas of competence such as agriculture, transport, and trans‑European networks. 
In other words, the EU has an obligation to integrate environmental protection in other fields of 
competences such as its consumer policy (Article 12 TFEU) and the interpretation of the related 
legislation,35 especially also the UCTD. However, although environmental protection had been de‑
clared by the ECJ as ‘one of the community’s essential objectives’ already in the mid‑1980s,36 it is 
not yet the case for consumer law.37 This is somewhat surprising: the wording of Article 11 TFEU 
expressly reflects its binding nature (‘must be’), whereas other integration clauses such as in par‑
ticular Article 12 TFEU are drafted in a less stringent manner (‘shall be’).38 A literal interpretation 
of fundamental EU provisions thus already retains the need to integrate environmental protection 
when interpreting EU consumer (contract) law.39

Furthermore, Article 3(3) UCTD specifies the fairness control by referring to the UCTD’s An‑
nex containing a non‑exhaustive list of terms which may be regarded as unfair. This indicative list 
substantiates the concept of good faith.40 A term contained in that list is not per se unfair and must 
still be assessed against the criteria of Articles 3(1) and 4 of the UCTD.41 Annex 1, lit. h (automatic 
extension of a contract of fixed duration), reveals to be interesting when approached through the 
lens of ES. An extension of the contract’s duration is here not necessarily bad.42 Think of a default 
extension towards a longer contractual period automatically increasing the typical two‑year hold‑
ing period of a smartphone to a four‑year period, thus reducing the frequency of the consumer’s 
entitlement to a new one and, consequently, the impact on natural resources.43

Hence, in view of the above general developments, it could at least be expected that the indeter‑
minate concept of good faith provided by Article 3 UCTD, as well as the concept of fairness itself, 
are complemented by an ‘ecological touch’, especially when applied and interpreted by the ECJ.44 
For example, SCT which exclude the circular replacement of a good by a repaired, refurbished, or 
remanufactured one, even if such replacement meets all applicable conformity requirements and 
corresponds to the consumer’s will, might be considered unfair; such an interpretation would be 
supported by Article 11 TFEU, with respect to both the Sale of Goods Directive45 and the UCTD.

2.2.2  Transparency

Articles 4(2) and 5 UCTD provide the general legal basis for the transparency requirement. Ac‑
cording to these provisions, SCT must be drafted in plain, intelligible language.46 The ECJ has 
interpreted this requirement broadly: the consumer must be put in a position to evaluate the eco‑
nomic consequences of contractual terms (‘awareness of the risks and dangers arising from the 
term’).47 But what about their ecological consequences?

At first sight, transparency on ES in B2C relations plays primarily a role from the perspec‑
tive of the Unfair Commercial Practices Directive,48 especially in the context of the fight against 
greenwashing under its Articles 6, 7, and 12, as well as 5(2) of this Directive.49 On 30 March 2022, 
the EU Commission proposed to strengthen the information model by empowering the consumer 
to take environment‑friendly choices when buying products by imposing a more explicit ban on 
greenwashing and planned obsolescence.50 However, because they relate to commercial commu‑
nication, marketing, and advertising, these considerations remain on a broader conceptual and 
practical level than transparency in the UCTD. Moreover, these market fairness aspects do not 
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relate – at least directly – to the economic interests of the consumer51 and, especially, not to the 
economic consequences of contractual terms.

So, how to eventually integrate ES when assessing the fairness of a B2C contract term through 
the transparency requirement of the UCTD?

The first instrument that comes to mind is the rule set out in Article 5 UCTD. In case of doubt 
about the meaning of a term in an action involving an individual consumer (as opposed to a col‑
lective action, see Article 7(2) UCTD), the interpretation most favourable to the consumer shall 
prevail.52

But such a contra proferentem rule may prove contrary to ES in cases where the most favour‑
able interpretation for the consumer is the least favourable for the environment. With reference 
to Dutch law (Article 6.238, paragraph 2, BW53), Pavillon illustrates this hypothesis with a com‑
mercial guarantee that confers the consumer a right to a replacement but that is ambiguous as to 
determine if the whole good or only the broken part is covered by this right. For the consumer, get‑
ting a completely new item is traditionally seen as the most favourable interpretation54 although, 
from an ES perspective, it is (often) the least desirable one.55

For Pavillon, it could, however, be argued that the option that maximizes the lifespan of the pur‑
chased good and protects the consumer’s right to a clean environment is to her advantage. Hence, 
the interpretation that favours the replacement of the broken part should prevail over obtaining a 
new good.56 In a similar way, one might also consider that the contractual parties’ mutual interest 
in ES excludes any doubt about the eco‑literate meaning of the clause. The contra proferentem rule 
would thus be irrelevant here because such a ‘sustainable’ interpretation of the ambiguous clause 
is simply not unfavourable to the business (at least from a long‑term perspective).57

Through the lens of ES, we will now present some aspects related to the control of the content 
of SCT (2.3).

2.3  Control of Content

In this third part, we will focus on the control of content mechanisms for SCT (Inhaltskontrolle) 
from the perspective of national contract law; there are at least three reasons why it is generally 
(also) relevant in this respect:

First, the UCTD58 covers important but nevertheless limited aspects of the interpretation pro‑
cess in B2C contracts. All other relations, as well as the formation and the validity of the contract 
as such, are not specifically regulated by the UCTD but by national contract law.59

Second, national law may provide for other control mechanisms such as the admissibility of 
contractual terms with public policy, morality, or rights of personal privacy. The control of content 
can thus constitute an(other) interface for ES and the ecological analysis into private law.60

Third, even if there is a tendency on an EU level to strive towards full harmonization in areas 
of consumer (contract) law, the harmonized field remains limited and the role of national contract 
law is important.61 In other words, comparative law – which especially also includes the law of 
non‑EU Member States with similar or even the same legal and cultural backgrounds as EU Mem‑
ber States – has (also) a crucial role to play for ES on this level.

We will start by exposing the general relevance of collective interests for the control of content 
(2.3.1) and then expose some applications under Swiss and Belgian laws (2.3.2).

2.3.1  Collective Interests

One general aspect of interest is the treatment reserved to the inclusion of collective interests in 
the control of the content of SCT.62
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What constitutes such a collective interest in the context of SCT? According to Baetge, collective 
(or general) interests are those which are to be understood as an expression of the common good of 
the state or society.63 They must be distinguished from third‑party interests (e.g., those of the creditors 
of a customer) as individual interests which, consequently, evolve on a lower conceptual basis.64 Even 
if Baetge’s developments in 2002 focused on specific anthropocentric situations where collective in‑
terests are deemed relevant,65 it seems, however, rather undisputable that the achievement of ES to 
safeguard the very conditions of life is (also) a typical collective interest, if not the archetype thereof.

From a methodological perspective, the challenge is to identify how ES may eventually find its 
way through the glass ceiling of the otherwise traditionally relative contractual relationship. Or, 
in other words, to what extent may such collective interests be relevant to the control mechanisms 
of SCT? One way is to consider that safeguarding the collective values protected by fundamental 
rights is an issue concerning the third‑party effect of those rights.66 However, that is not necessar‑
ily a direct integration of collective interests in the context of the balancing of interests required 
by the specific control of the content mechanism of SCT.67 It might in any case be rather contro‑
versial to allow the integration of external aspects here, as the balancing of interests is tradition‑
ally only – but nevertheless – seen as an instrument of social justice on the individual level of a 
contractual party.68 At least where civil law expressly provides for a balancing of interests when 
assessing the validity of SCT (for Germany, e.g., §307 BGB69), the integration of ES as a collective 
interest is then still far from obvious.

In turn, this poses the question of alternatives that might frame such integration. We will at‑
tempt to shed some light by highlighting potential applications from the perspectives of Swiss and 
Belgian laws (2.3.2).

2.3.2  Applications

2.3.2.1  The Perspective of Swiss Law: The Role of General Control Standards 
Provided by Contract Law

Although being a non‑EU Member State, Switzerland’s law on unfair contract terms is neverthe‑
less strongly influenced by the UCTD. Its approach to the control of the content70 of SCT is, how‑
ever, often described as being ‘dualistic’.71

On the one hand, Article 8 UCA72 – the provision influenced by the UCTD73 – stipulates the un‑
fairness of terms that are contrary to good faith and that create a significant imbalance between the 
rights and the duties stemming from the contract to the detriment of the consumer. As the UCTD, 
this provision only applies to B2C relations. What has been said above on the need for a more 
eco‑literate understanding of the very concept of market fairness under the scope of the UCTD can 
thus be transposed to this context.

On the other hand, general rules of national contract law apply to the control of content tests 
on a non‑specific level (i.e., not limited to B2C contracts). As such, however, explicit and specific 
legal control of content clauses like §307 BGB is unknown in Swiss contract law (see Articles 
19 and 20 CO74).75 Except for the situation of Article 8 UCA for B2C contracts, which indeed 
calls – in a specific B2C context – for some balancing of interests, reference must thus (also) be 
made to general control standards provided by contract law.

To be valid, SCT must especially respect public order (‘public policy’, Article 19(2) CO76). The 
notion ‘encompasses all independent values and principles immanent to the legal order’.77 As for 
the principles of sustainable development and conservation of resources, they are expressly stated 
in Articles 2 and 73 of the Swiss Federal Constitution.78 To my knowledge, however, no link has 
been made yet between these aspects related to ES and the control of content for SCT.
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This does not come as a surprise. When confronting external interests to internal – private – 
interests in the process of interpreting SCT too,79 an important difficulty arises: the guarantee 
of a private legal order is just as much in the public interest as the public order, of which it is an 
integral part.80 This circularity makes it difficult to consider whether ecological aspects should 
prevail as public order. To be functional and internalized on the (national) level of the control of 
content in a context of global challenges induced by the climate crisis, public order may thus have 
to be extended more specifically to an emerging81 ecological public order. Contrary to a so‑called 
‘economical public order’, which is jeopardized by the one‑sided shifting of business risks to the 
consumer as aimed at by SCT,82 such an ecological public order could, however, be a tool to imple‑
ment current and future83 external interests.

The main issue here is to determine if a violation of this ecological public order should at all 
lead to the nullity of the contractual content and, if yes, to what extent (and obviously if such 
a solution is proportionate with respect to the parties’ autonomy as a cardinal principle of pri‑
vate law). Based on past applications of public order to the control of the content of SCT in 
Switzerland – insofar as this is even deemed acceptable – it seems currently rather difficult – if not 
utopian – to envisage such an outcome.84

In any case, the emergence and development of an ecological public order cannot rest on pri‑
vate law alone, because instrumentalization is not its only function.85 For certain private rela‑
tions previously identified as having significant potential for improvement in terms of ES, it may 
thus be more proportionate and efficient to intervene on a sector‑specific basis86 rather than by 
general – sometimes indeterminate – control standards. But, similarly, as for the principle of good 
faith, an ecological public order could nevertheless serve as a standard of interpretation and insist 
on the necessity of minimal ecological conduct also on the level of private law.

2.3.2.2  The Perspective of Belgian Law: Causa as a Complementary Tool?

An interesting national example of how to potentially deal in a progressive way with an ecological 
public order on the level of private law might be provided by Belgian law.87

In the context of the recent revision of Book 5 on the Law of Obligations (entry into force on 1 
January 2023), Article 5.53 Belgian Civil Code88 provides for the retention of the notion of causa 
as the motives that determined each party to conclude the contract (‘indicia of seriousness’), if 
they are known or ought to have been known to the other party.89 The causa is considered unlaw‑
ful if contrary to public order (see Article 5.56 Belgian Civil Code). Of interest here is Article 1.3 
Belgian Civil Code:

a rule of law which affects the essential interests of the State or the community, or which 
establishes, in private law, the legal foundations on which society is based, such as the eco‑
nomic, moral, social or environmental order, is of public order.

For an eco‑literate understanding of private agreements, such a conception of the causa – itself a 
controversial issue90 – may have an interesting function.

From an ES perspective, could a reference to the causa permit a social control between con‑
tracts ‘that are socially worth legal enforcement and those that should not receive legal protec‑
tion’ and thus ‘reconnect contracts with the “whole”’, especially with the ‘true costs of the whole 
production process’?91 And, should the parties more easily benefit from legal protection (i.e., en‑
forceability or ‘actionability’),92 in a sense similar to a presumption of validity of their contract, if 
their agreement concurs ‘with the well‑being of the whole’.93 Inversely, should an unsustainable 
contract be associated with a presumption of invalidity?
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As Kryla‑Cudna pointed out in relation to the principle of good faith,94 it can indeed be argued 
‘that the principles of proper conduct accepted in the society nowadays require an account to be 
taken of environmental and sustainability concerns’95: could the same not be said of the individual 
motives of contractual partners from the perspective of the causa?

On the one hand, it would be an obvious exaggeration to declare a contract void for the pur‑
chase of an airline ticket on this basis,96 but, on the other hand, it is undeniable that private law – 
including the interpretation of SCT  –  does not operate in a vacuum absolutely detached from 
environmental considerations. It is all about balance.

Obviously, one major difficulty is to determine, in a convincing way for practice and with 
clear objective assessment criteria,97 which environmental externalities related to the contractual 
object can have an influence on the control of the contractual content. If so, it must also (still) be 
determined how and with what consequences for the contractual parties,98 to avoid ‘arbitrary and 
irrational results’.99

Given the urgency of the current climate crisis, it seems, however, at least worth (also) explor‑
ing progressive understandings of the causa. This may give courts a complementary approach 
to the ordinary rules on the validity of the parties’ consent and the control of the legality of the 
contractual object,100 especially when confronted with the implementation of external considera‑
tions related to ES in a specific case. Admittedly, such interpretations of the causa – as far as 
admissible – still need to be circumscribed in (much) more detail to eventually ensure their accept‑
ance and predictability. And they are, of course, not politically neutral.101 But neither is the rejec‑
tion of the causa to promote the development of an ‘efficient’ and market‑friendly legal framework 
whose effects and externalities are recognized by some as being also partially responsible for the 
current climate crisis.102

2.4  Conclusion

So, what to remember from our above general developments?
The inclusion of ES values into contract law indeed poses ‘extraordinary problems to contract 

law scholars’.103 The same is obviously true for the interpretation of SCT and especially the control 
of their content.

However, although Nature is unfortunately not always fair, the transition towards a greener 
understanding of the process of contractual interpretation might sometimes be closer to reach than 
one might think. For the interpreter of current law, setting apart the complex questions of whether 
this is or not (strictly) a political issue, it often ‘only’ requires a change of perspective and under‑
standing of already existing rules and concepts such as fairness and the contra proferentem rule 
to foster ES on the level of contractual interpretation. EU law, also with respect to the UCTD, has 
the potential to be a driving force for change through an effective application of the integration 
clause that is Article 11 TFEU to B2C relations: this could also reconcile consumer protection with 
environmental protection, as areas that are still often seen as unrelated today.

That rather optimistic part being said, much conceptualizing work remains to be done too on 
the level of national law (i) to eventually integrate collective interests such as ES in a methodologi‑
cally convincing way into the control of the content of SCT and (ii) to circumscribe the control 
of the content of SCT through instruments such as their adequacy to an ecological public order or 
even by exploring the ‘old‑fashioned taboo’104 of the causa.

When assessing the interpretation of SCT through the lens of ES – without questioning the 
potential and importance of EU law – one can also discern the need for national – local – solutions 
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for what is in fact a global problem. This seems to indicate that the challenge of integrating aspects 
related to ES into the interpretation process of SCT is at least partially to be supported by national 
legislators too. This could also reveal a significant advantage rarely taken into consideration: the 
competition between national legal orders to identify the best possible solution with respect to 
eventually achieving ES in private law.

Ultimately, the general concept of ecological public order should nevertheless be similar or 
even identical in scope across different legislations (including European non‑EU Member States). 
It is then rather a constructive coordination than a strict competition that will have to evolve to 
truly achieve an ‘eco‑literate’ interpretation of SCT also on a transnational level.
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	102	 U. Mattei and A. Quarta, The Turning Point in Private Law – Ecology, Technology and the Commons 
(Cheltenham and Northhampton 2019) N 119: ‘This (i.e., the removal of the causa) was deemed an ob‑
stacle for the development of a “market‑friendly” legal framework where corporations can benefit from 
environmental and social subsidies in their depredation of the global commons’. See also N. Graham, 
‘Teaching Private Law in A Climate Crisis’ (2021) 40 (3) University of Queensland Law Journal 403 on 
the ‘significative role of private law in facilitating the conditions of climate change’.

	103	 C. Poncibo, ‘The Contractualisation of Environmental Sustainability’ (2016) 12 European Review of 
Contract Law 335, 338 and further reference to K.P. Mitkidis, ‘Sustainability Clauses in International 
Business Contracts’, Den Haag (2015). See also E. Fisher, E. Scotford and E. Barritt, ‘The Legally Dis‑
ruptive Nature of Climate Change’ (2017) 80 The Modern Law Review 173.

	104	 U. Mattei and A. Quarta, The Turning Point in Private Law – Ecology, Technology and the Commons 
(Cheltenham and Northhampton 2019) N 93.
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