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INTRODUCTION

The great object of life is Sensation—to feel thatexist, even though in pain. It is this
‘craving void’ which drives us to Gaming, to Baftl® Travel, to Intemperate, but
keenly felt pursuits of any description, whose gigle attraction is the agitation
inseparable from their accomplishment”.

Lord Byron, 1813

Gambling has always been one of man’s follies. Bgyaroscribed by the
Bible, the Quraf the ancient Vedic textsind the mores of most pechli has
fluctuated between prohibition and tolerance thhmug the centuries, following

society's moral, political and financial constraint

The subject of gambling is fascinating becausesitcontroversial and far-
reaching. It combines man's natural play and @dlAg instincts with the desire
to transcend his condition and know about his fatd his futur2 It provides

easy entertainment to the public and feeds hopedasaims of betterment for

! In the Biblical view, gambling is based on thel elésire to obtain money or goods that belong
to someone else without giving fair value in exad®@nThe Bible calls this sin “covetousness”
and underlines that those who do such things silinherit the kingdom of God (Romans 1:28-
32). St. Paul the Apostle said in his Second Epistlthe Thessalonians (3:10,11): "3:10 [...] if
any would not work, neither should he eat", "3:Xdr e hear that there are some which walk
among you disorderly, working not at all, but aresybodies". Another illustrative depiction is
found in Mark 15:21-24: "The soldiers [...] brouglgsiis to a place called Golgotha [...] Then
they crucified Him and divided His clothes, throgidice for them, to decide what each would
take"- This scene also appears in Matthew 27:3ke128:34 and John 19:24. In the Jewish texts,
the Mishnah (the written form of Jewish oral tramhis) disqualifies the gambler from testifying
before a court of justice (Sanhedrin 24b).

2 The first verse regarding gambling is found in&@uAl-Bagarah (The Cow); “They ask you
concerning wine and gambling. Say: “In them is ge#a, and some profit, for men; but the sin is
greater than the profit.” [2:219]. Translation bylAAbdullah Yusuf, “The Holy Qur-an, Text,
Translation and Commentary”, Lahore, Cairo and &iyal938. In French, see AWAD
ALDEEB ABU-SAHLIEH Sami, "Le Coran. Texte arabe &hduction francaise par ordre
chronologique selon I'Azhar", Ed. de 'Aire, 2008.

% 4...] gambling is sinful. There is no Kshatriyagwess in it. There is certainly no morality in
it”. (Mahabharata, Book 2, Section LVIII, transldtby Kisari Mohan Ganguli, 1883). Also, the
Hindu Laws of Manu state that "gambling and bettngpunt to open theft; the king shall always
exert himself in suppressing both (of them)". BUHR.Eeorge, "Sacred Books of the East",
Volume 25, Oxford University Press, 1886, Chap¥rdara.222.

* In a Navajo people myth, there is even a fearedbijag-god, called Nogqoilpi, who deprives
men of their property, of their women and childrand finally wins some of the men themselves.
BOAS Franz, CRANE T. Frederick, DORSEY J. Owen; NEM{ W.W., General Editor,
Journal of American Folklore, Vol I, No. V, Aprilune, 1889.

® It is interesting to see that, in several langsageluding in English, the word "lot" kept a broad
meaning, related also to the human destiny.
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some people, while nourishing moralistic suspiciamsl condemnation for
otherS. It is about the desire to win money, but alsouthmofound charitable
purposes. In the end, it is a truthful mirror okthuman nature, combining
rational decision with irrational impulse, greeditwaltruism, proscription with

lenience.

From an economical perspective, it was said thategaof chance do not create
per senew economic valde but rather constitute an instrument capable of
redirecting large sums of money in a very shortefnaame, and citizens accept
them much easier than taxes. As Thomas Jeffersserided it, a lottery is a
“wonderful thing: it lays taxation only on the viflg’®. This exceptional
lucrative characteristic contributed to confine mgambling activities to a solid
public grip.

From a legal perspective, more than a few aspégiambling can be identified.

First, there is the contractual law point of vigyambling is an agreement whose
result is driven by chance (an aleatory contraks).it was said, in civil law
systems, the gambling contract ("contrat de jeGliitkspielvertrag”, "contrato
de juego y apuesta”) is a consensual, bilater&ious and aleatory contract, by
which a party who loses agrees to pay a considerati the winning party or

parties.

® For an overview of a historical discourse on moamgl gambling, see FRANKLIN Jeffrey J.,
The Victorian Discourse of Gambling: Speculations'iddlemarch’ and 'The Duke's Children,
Johns Hopkins University Press, 1994.

" Nobel Prize laureate Paul A. Samuelson believed ttGambling) involves simply sterile
transfers of money or goods between individualeaiing no new money or goods. [...] When
pursued beyond the limits of recreation, wherentlaén purpose after all is to kill time, gambling
subtracts from the national income". SAMUELSON PaylEconomics, 10th ed., 1976, p. 425.
Other economists disagree and underline that gambdian provide economic utility to
consumers, similarly to some extent to the cinemsiness. For a view on this subject, see
EADINGTON William R., “Economic Perceptions of Galiny Behavior”, 3 Journal of
Gambling Studies 4, December 1988. In my viewepehds of the form of gambling at issue:
lotteries, for instance, usually provide little erthinment to consumers, but collect instead large
sums of money for the public benefit.

® See BRENNER Reuven, BRENNER Gabrielle A., BROWNoka "A World of Chance.
Betting on Religion, Games, Wall Street", Cambridlqjeversity Press, 2008.

° From a rich literature, we refer the reader to ANMDKurt, "Spiel und spielartige Vertrage",
Schweizerisches Privatrecht, vol. VII/2, Basel &tdttgart 1979; ECHEVARRIA DE RADA
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Then, there is the criminal law standpoint, with itaried aspects — money
laundering, organized crime, corruption or othenpserally related offences —

and their applicable sanctions. The protection wfars is equally related thereto.

Commercial and fiscal law considerations also emtter play when addressing
gambling activities. New communications technolsgach as the Internet bring

us an additional key view on the subject.

Furthermore, the cross-border aspect of gamblitigites has been scrutinized
by international private law specialists, with reyafor instance, to conflict of

regulations and enforceability of gambling debtsyfrone country to another.

Needless to say that regulatory concerns — ledalizatolerance or prohibition,
when, for whom and to what extent — have been g-term preoccupation for

lawmakers.

In this intricate context, our perspective on gameshance is a legal view of
international trade in gambling services, more gpadly where the provider
and the beneficiary of such service are not locatetthe same jurisdiction and
one of them — or the service itself — must crosboeder in order for the

transaction to take place.

Thus, in this perspective, after having set them&waork in the present
Introduction, we will analyze iPart Onegambling services in the legal context
of global trade (regulated mainly but not exclubivey the provisions of the
General Agreement on Trade in Services - GATS),iafhart Twoat a regional
level. In this second part, we will examine the rsdpational regulations
governing games of chance in the European Unianalso in the framework of
the North American Free Trade Agreement (NAFTAg @entral American Free
Trade Agreement (CAFTA), the Mercado Comun del MERCOSUR) and of

Teresa, "Los contratos de juego y apuesta” J.MclB&slitor, 1996; GHESTIN Jacques (editeur),
Traité de droit civil, L.G.D.J., Paris, 1996; DEARrancisc, Tratat de drept civil. Contracte
Speciale, Universul Juridic, Bucharest, 2007; TOADEamelia, Drept civil. Contracte speciale,
CH Beck, Bucharest, 2008; GALGANO Francesco, |l €atto, CEDAM, Padova, 2007.
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the Association of South East Asian Nations Fread&rArea (ASEAN Free
Trade Area). A General Conclusion summarizing oaimfindings completes

this study.
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I.Succinct Facts and Figures

Statistics show that the gambling industry (encosspey all its sectors) is

globally a substantial one.

In the United States, for example, it was estimate2003 that the legal gaming
industries generated gross gaming revenues (EG#&)US$ 72.8 billion™,
According to one estimate, over US$ 30 billion vaoof gambling is conducted
on line. If so, online gambling is the largest $nglectronic commerce activity
today".

In Canada, gambling accounted for gross gamingweag of aproximately CAD

12 billion in the same peridd

In New Zealand, the approximate figure in 2000 w&bIZ$ 1.3 billiort, while
in Australia, gambling revenues were in 1998 of AUDbillion™.

The Asian markets are equally impressive. For exanp 2007 Macao's gaming

industry alone exceeded revenues of US$ 10 billimaking it a premier

19 Operator winnings, less payment of prizes.

1 SCHETTINI KEARNEY Melissa, "The Economic Winnersnda Losers of Legalized
Gambling”, 2005, NBER Working Paper No. W11234, ilade at SSRN:
http://ssrn.com/abstract=693095; also, ChristiarSapital Advisors, “Gross Annual Wager of
the United States 2003,” extracted from www.ccafic

12 OEDC, "The Economic and Social Impact of ElectcoBommerce. Preliminary Findings and
Research Agenda", 1999, p.39.

13 CAMPBELL Colin S., HARTNAGEL Timothy F., SMITH Gay J., “The Legalization of
Gambling in Canada”, prepared for the Law Commisdzanada “What is a Crime?”, 2005,
p.20.

14 New Zealand Department of Internal Affairs statist cited by the Australian Institute for
Gambling research, "Social And Economic Impactg£3@ambling In New Zealand", Final report,
July 2001.

15 Productivity Commission, Australia’s Gambling Irtiies, Report No. 10, Ausinfo, Canberra,
1999, (hereinafter Australia’s Gambling Industiegport), p.8.
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gambling destinatiofi. In December 2003 Thai Farmers Bank has estintatgd
Bangkokers gamble the equivalent of US$ 220.008 eaantH”’.

In the European Union, gambling services were dirdyy 2003 characterized by
revenues in excess of € 50 billf§nas well as substantial contributions to tax
revenues and funding of good causes. According dmes studies, the
traditional land based offer is expected to groewnfrE€ 80 million in 2007 to € 95
billion GGR in 2012° while the online market is expected to grow at a
minimum rate of 8.4 per cent per annum (in Ausand Hungary) to a maximum
of 17.6 per cent (in Italyy.

Other European states (not members of the EU)ilalstrate notable figures.

In Norway, for instance, the total expenditure oamyling services was
estimated to the equivalent of USD 2.5 billion BO%".

In Switzerland, the nineteen casinos reported egsnof CHF 992 millions in
20082 As for lotteries, the Loterie Romande distributedre than CHF 174
millions to the French-speaking cantons and puldiicdy entities in 2007, while
more than CHF 320 millions were distributed by 8wisslos to the German-

speaking cantori%

16 According to the statistics released by Macao'mi@g Inspection and Coordination Bureau,
www.dicj.gov.mo (last visited: 13/03/09).

7 See VOI YOU Anabela, "The Legalization of GamblingThailand: a Revisited Discourse In
Light Of Recent Developments”, research article Lahd University, p.13, available at
www.essays.se (last visited: 13/03/09).

18 See the Swiss Institute for Comparative Law, “$tafl Gambling Services in the Internal
Market of the European Union”, Final Report pregafer the European Commission, 2006
(hereinafter "ISDC Gambling Services Report"), p.35

9 According to Global Betting and Gaming Consultamt®y 2008, quoted by the European
Gambling and Betting Association: http://www.eghdes/press/422.

2 PRICEWATERHOUSECOOPERS' Global Entertainment anedi Outlook: 2008-2012, p.
623. Growth is measured as the compound increasennal gambling revenue.

2L FEKJAR Hans Olav, M.D., "Gambling and gamblinggtems in Norway", Paper presented at
the 4th conference of the European Associationtifer Study of Gambling, Warsaw, Poland,
September 23, 2000.

22 pccording to figures from the Swiss Federal Ganibogrd.

% According to figures from the Loterie Romande &wdsslos.
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As concerns thgamblersthemselves, it was estimated in the United Stihias
approximately 80 % of the population gambles spoedly, while 2%-3% of the
population has a gambling probl&m

Similarly, 82 % of Australians are thought to gaebWith 40% doing so
regularly and 1-2 % of them having some form of bhng addictiod®
("problem gamblers®).

In New Zealand, approximately 87 % of the populati® thought to gamble at
least occasionalfy.

In South Africa, the situation seems comparablé) Wi4 % of problem gamblers

and only 20 % of the population refraining from dsimg?®,

Also, according to one evaluation, 78 % of the H&iogg population gambles at
least intermittently, and 1.85 % can be describedpassibly pathological

gambleré®.

In Switzerland, according to a demographic survemdcicted by the Federal

Office of Justice in 2002, 56 % of the Swiss population aged 18 and over

2 According to the National Council on Problem Gaimipl www.npgaw.org (last visited:
13/03/09).

% Australia’s Gambling Industries Report, p.10.

% A variety of terms have been used to describe lpaspose gambling causes problems in their
personal and professional lives: “pathological”’,offgpulsive”, “disordered”, “significant”,
“intemperate”, “problem” or “excessive” gamblingr even “level 0", “level 1” and “level 2"
gambling. Some authors have used terms for adolesdbat are different from the terms
generally used for adults (see VOLBERG, Rachel@gmbling and Problem Gambling Among
Adolescents in Washington State”. Report to the Mfagon State Lottery, 1993). “Problem
gambling” has been defined as “gambling to a degine¢ compromises, disrupts or damages
family, personal or recreational pursuits (SPROSTKNry, ERENS Bob and ORFORD Jim,
“Gambling Behaviour in Britain: Results from the ittsh Gambling Prevalence Survey”,
London: National Centre for Social Research, 2@001).

27 According to the "Social And Economic Impacts Gfrabling In New Zealand" report, supra.
% See National Centre for the Study of GamblindhatWniversity of Cape Town on behalf of the
National Responsible Gambling Programme, "Gambdind Problem Gambling in South Africa.
A National Study", 2003, p.13 and p.18.

% Hong Kong Home Affairs Bureau, Centre for Sociali®y Studies of The Department of
Applied Social Sciences and The General Educatientr€ of The Hong Kong Polytechnic
University, "Report on a Study of Hong Kong Peopl@articipation in Gambling Activities",
2002, available at:
http://www.hab.gov.hk/file_manager/en/documentsishaew/gambling/reporteng.pdf (last
visited 13/03/09).
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regularly takes part in a Swiss lottery and 43 %ehplayed in a casino at least
once. At least 20 % of the Swiss are frequent garaplwhile 0.79 % (from
32,700 to 77,800 adults) could be pathological dersB. In 2007, it was
estimated that 0.9% of the German-speaking andh@igopulation could be

described as being problematic and pathologic garsifl
[I.Definition of Gambling

"When | was young, people called me a gambler. s dcale of my operations
increased, | became known as a speculator. Now adranker. But | have been doing
the same thing all the time."

Sir Earnest Cassel, private banker to King Edwdid V

As a preliminary terminological remark, we note thast assortment of
expressions used to describe an activity wherebgrson relies at least partially
on hazard or luck in order to become richer. Theegal terms "gambling",
"games of chance" or "gaming" are often used in liEimg The French

183

terminology includes "jeux de hazard" and "jeuxggat™”, while in German we

refer to "Gluckspiel” and in Spanish to "juegosadar".

Evidently, specific terms exist to describe lo#eribetting and precise casino-
type games (table games, electronic games etcgm Fan international

perspective, we will use hereinafter the terms "glamg” and "games of chance"

30 Bundesamt fiir Justiz, "Bevélkerungsbefragung 20@2Revision des Lotterie- und Wettrechts
des Bundes", unveréffentl. DemoScope-Studie, 2002.

3 KUNZ Kilian I, FRITSCHI Tobias, EGGER Theres, “Ghling and Gambling Addiction in
Switzerland, Empirical study of gambling practicevelopment, addiction and consequences”,
study for the Swiss Federal Gaming Board and ttaeie Office of Justice, Bern, November
2004, citing Christian OSIEK, Guido BONDOLFI und afgois FERRERO, "Etude de
prévalence du jeu pathologique en Suisse", 199@iq0k de psychiatrie 2, Département de
Psychiatrie, Hopitaux Universitaires de Geneve,samme : La romande des jeux SA/Loterie
romande.

32 See BRODBECK Jeannette, DURRENBERGER Sara, ZNOhsjdmy, Institut fir
Psychologie, Bern University, "Grundlagenstudie eBpicht: Pravalenzen, Nutzung der
Glicksspielangebote und deren Einfluss auf die hag des Pathologischen Spielens”, August
2007, available at http://www.fdkl.ch/images/stefide/Grundlagenstudie_Spielsucht_def.pdf,
p.8.

* For an in-depth analysis of the two nuances, s@&JRIUIN Gérald, La notion de jeu de hasard
en droit public : essai axiomatique "de lege feeéndhD thesis at the University of Lausanne,
1980.

10
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in a general sense, encompassing all games of etamt games of skill and
chance combined, and we will reserve specific teninen addressing a game or

a sector in particular (lottery, sports bettingggfic casino-type games).

Large panoply of definitions, both national ancemiational, refers to games of
chance. In the WTO jurisprudence, for instancemiging and betting services”
include any activity involving the placing of a bet wager, that is, instances
where a person risks something of value (genenatigey) on the outcome of an
uncertain everf. In this view, a bet or a wager can be made vespect to

casino-type games, lotteries and sporting evemtsspective of how these

services are supplied.

For the purpose of this study and in order to carearea as broad as possible,
we have retained for our definitionsgnthesis of criteriaused both at a national

and international level.

Thus, gambling services should be considered toercany service which
involves wagering a stake with monetary value ineutain events driven at least

partially by chance, including lotteries, casinal &etting transactiois

We note that in several jurisdictions “games ofruded are opposed to “games of
skill’, where the player’'s abilities and skills ovide the importance of the
aleatory element in determining the win or the lofke legal delimitation

between the two categories is not homogeneous legilations and it has been

subject to considerable discussnThis study takes into consideration all

34 US Gamblingpanel report, para.445.

% This potentially wide definition lays the basisafother controversy, concerning speculative
investment, which some authors consider to be @ fof gambling, since rational investment
decisions are mixed with an inherent element ohchaoutside the investor’s control. See, for
example, HAZEN Thomas Lee, “Rational Investmentgecsilation or Gambling? Derivative
Securities and Financial Futures and Their Effecth® Underlying Capital Markets”, 86 Nw. U.
L. Rev. 987 (1991-1992). We believe that the "wdl play", although sometimes difficult to
identify, is a criterion allowing the distinctioretween gambling, which has mainly a playful
nature, and speculative investment, in which thenemic rationale takes precedence. For a
Swiss jurisprudential reference, see Tribunal Fadé&B3 11 68, judgment of 19 February 2007.

% In brief, there are jurisdictions where the playeskills are weighed against the aleatory
element in order to determine which one is prepoantie(the “predominance test”). See, in this
sense, jurisprudence from Austria (Unabhangigearzisenat UFSW, décision du 05.04.2007,

11



Madalina DIACONU
International Trade in Gambling Services

games which are not entirely dependent on the piagkills, in other words the

games of pure chance and the games of chance #lsatskibined.

The above given definition does not exclude proar@i games, in which the
winner is designated by any element of chance aedekclusive purpose of

which is to encourage the sales of goods or sesvice

The definition thus covers, without limitation, thalowing on-line and off-line
market sectors, both charitableand commercially-run: lotterids betting
serviced’ (including horse and dog racing, event betting pool competitions);
casino games, including table games, slot machbiegp game¥, etc.; services
related to gambling machines that can be placetbgations other than in
licensed casind§ media gambling servic&s(i.e. games in the editorial content
of the media) and sales promotion senvites

GZ RV/1666-W/06), France (Cour de Cassation critféngudgment of 5 january 1877),
Germany (Bundesgerichtshofs in Strafsachen - BGHS7 ; BGH, 28.11.2002 - 4 StR 260/02;
Bundesverwaltungsgericht — BverwG, GewArch 2002 (78) ; Verwaltungsgericht Kassel -
VGH Kassel, NVwZ 2005, 99 (101), Italy (Cassazigenale, sez.lll, 18.10.2007, no.44284),
Luxembourg (Trib. Lux., 13 November 1958, P. 170)38nd the United States (see recently NC
Court of AppealsJoker Club v Hardin(2007) 643 S.E. 2d 626). However, the British and
Canadian courts have explicitely deviated fromghetilominance test and considered that a game
can be qualified as “game of chance” if an aleaweynent, even if secondary, is present (see for
the British courts: Divisional Court, Jenks v Turpil884, 13 QBD 505, and recently Court of
Appeal, Regina v Derek Kelly, 2008, EWCA Crim 13@r the Canadian jurisprudence, see
Supreme Court of CanadaRoss, Banks and Dyson v The Quée68) 70 DLR (2d) 606).

37 “Non-profit game” or charity gambling means a gaonganized by a non-profit organization,
the net proceeds of which are intended for a waligii sports, philanthropic, cultural, educational,
social or other civic purposes.

% Prize games in which an organiser accepts betemnhances which several numbers have of
being extracted at random from a defined seriewuaibers or symbols. ISDC Gambling Report,
p.vi

39 Bets can be placed on the outcome of a race, diiiapeor other event or process, on the
likelihood of anything occurring or not occurriray, whether anything is or is not true. See ISDC
Gambling Services Report, p.viii.

“0 Games of chance, in which the player uses a saater an electronic representation thereof
bearing numbers and is played by marking or cogenmambers identical to numbers drawn by
chance, whether manually or electronically, and Wwgrihe player who first marks or covers the
“line” which is achieved when, during one game, fbe first time all five numbers on one
horizontal row on one scorecard are drawn; or timse” or “bingo” is achieved when, during
one game, for the first time all the fifteen nunt@n one scorecard are drawn. See ISDC
Gambling Services Report, p. viii.

*1 Mechanical, electronic or electric processes thatresult in the distribution of prize money or
anything else of value, including a right or medbam permitting free play on the machine.

12
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[ll.Categories of Gambling

Games of chance range from traditional forms, asclottery, betting and brick-
and-mortar casinos, to gambling activities adappernodern technology.

[1l.1.Lottery

"Lottery is a Taxation

Upon all the fools in Creation

And Heaven be praised

Itis easily raised".

Henry Fielding, "The Lottery", first acted at Drurgne Theatre on January, 1732

Lotteries' history is undoubtedly millenary. Theeusf sortition or drawing of
lots dates back longer than written records cae gwidence. Biblical sources
provide extensive confirmation therébfRomans also used it as an additional

source of fortune telling.

For an organized commercial development of pulditeties, implemented in
order to raise money for public works, we turn égards for the years 1443 —
1449 in the Low Countries, where lotteries operatave signaled in Ghent,
Utrecht, Oudenarde, Bruges and I'Ecfs&n 1470, in Augsburg, the capital of
the German land Swabia, a lottery with 36,000 tiekeas organized, each ticket
costing 8 pfennig. Almost two centuries later, &dy was organized for the
marriage of Louis XIV of France (1659), while othetteries prospered since the

1530's in Italian cities such as Floretice

Success depends completely or predominantly orcaiecidence and cannot be influenced by
the player. ISDC Gambling Services Report, p.vii.
*2 In Belgium, Luxembourg and France, media games saié to serve commercial or
advertisement purposes. Not every EU Member Staseehacted a specific definition of media
gambling services. See ISDC Gambling Services Regmix
3 Consisting of promotional games with a prize oemhparticipation is exclusively linked to
purchase.
* ASHTON John, "A History of English Lotteries", Léenhall Ed., 1893, p.4.
> For example, in Leviticus xvi 8, Numbers xxvi SBshua vii 6. In the New Testament, see
Mark 15:24.
;‘j See L'ESTRANGE EWEN Cecil, "Lotteries and Sweees4, London, 1932, p.26-27.

Ibidem.

13
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The first State lottery was set up in France in9l58der the name Blanque,
whilst the first English lottery was projected undgate auspices in 1566 and
drawn in 1569, producing gross receipt£ @00,000.

In the United States, lotteries were organized iladelphia in 1720 and in
Connecticut in 1750, raising money for public buifgl funds. The Yale and

Harvard College edifices have been erected witd$uaised by lotterié®

In its modern form, a lottery is a system of gamdlin which prizes are
distributed by chance amongst persons who haven geene form of valuable

consideration in order to participate in such kyfte

This definition covers a large variety of schemigem the classical lottery
(where the promoter invites participants to buykeis in order to enter, the
payments are all pooled and there is a draw torméte the winner) to more
modern instant or “scratch card” lotteries (whec&dts are sold, a few of which

contain winning numbers or symbols covered by §.sea

Lotteries generally have the following charactéssst (i) they are based on a
scheme designated to attract a large number oicipants, who are willing to
obtain participation tickets in exchange of a iekly small consideration and
who are competing among them for prizes; (ii) thigery promoter typically has
no competitive interest against the participants gaposed to other types of
games of chance, such as casino gambling); (i@ fgayment made by
participants is consideration for his/her chanceate part in the scheme (thus
not excluding sales promotions schemes); (iv) iese involve no skill, as

opposed to betting.

Lotteries can also be organized online. It app#daatthe first Internet lottery is
operated since 1995 in Liechtenstein by a statéraited foundatior’.

“8 MONKCOM Stephen Philip (General editor), Smith&M@om, The Law of Betting, Games
and Lotteries, Second Edition, Butterworths, 2q0%62-563.

“9|dem, p.561.

0 The International Lottery in Liechtenstein Fouridiat

14
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Most lotteries are state-owned or state-contrdl|dalit some countries also allow
private lotteries, under certain conditions. Pgydtion in such private lotteries is
limited to specified groups of people, such as memmbf one society, or persons
working at the same premisés

To date, the world's largest lottery jackpot — G390 millions — was won in
the United States in March 2007 by two personsigipating in the Mega
Millions gamé®. Europe's largest jackpot so far — € 180 millienwas won in
2006 in the EuroMillions lottery.

Lotteries are popular worldwide; in Europe, accogdto a study of 1996, the
largest national lottery is the United Kingdom Natl Lottery, followed by the
lotteries in Spain, France and Italy (see tablewgl

Rank Lottery Country Population Total sales Total per
(millions) (USS mull) capita

1 UK National Lottery UK 38 79357 $140

2 ONLAE Spain 39 69978 $180

3 LaFrancaise des jeux  France 38 6.460.8 S111

4 Lottomatica Ttaly 38 40893 §71

5 ONCE Spain 39 29634 §75

Top five sales in lottery games in European coastim 1996
Extracted from CREIGH-TYTE & FARRELL, The Economics of the National
Lottery', 1998>

*! State lotteries are now established in all Eurnpéaion States as well as most other European
countries. The UK was the last EU State to (re)taum national lottery in 1994. For an economic
perspective on lotteries as revenue generatorthéopublic purse, see SMITH Sarah, Loteries as
A Source of Revenue, in VIREN Matti (editor), Gaiim the New Market Environment,
Palgrave MacMillian, 2008, pp.99-125.

*2 Private lotteries are permitted in several coestrin the United Kingdom, they are allowed by
the Lottery and Amusement Act of 1976, as amendeti9d3 by the National Lottery Act. In
Ireland, the 1956 Gaming and Lotteries Act, sect&®, also allows private lotteries. Many
restrictions apply to this type of lottery, suchthe obligation to distribute to participants the
whole of the proceeds in the form of prizes (aftlrducting expenses incurred for its
organization), no advertisement may be exhibitetirampostal distribution of tickets is permitted
etc. Private lotteries are also allowed in Swedgat 6n lotteries of June 9, 1994, 1994:1000). In
Switzerland, the Federal Tribunal decided in 2088 the organization of lotto, even of small
importance and with prizes distributed in purchéiskets and not directly in money, should
remain an entertainment activity organized solejyalssociations, and not by private persons
(Swiss Federal Tribunal, ATF 6B_690/2008).

%3 http://www.megamillions.com/about/history.asp

* CREIGH-TYTE Steven, FARRELL Lisa, "The Economidstee National Lottery", University

of Durham, Department of Economics Working Pap8g8glL
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[11.2.Betting

"A man named Kane-ia-kama joins a betting game waits. On his way home he
gambles again at the famous gambling place on Mimanand loses everything he has,
except his bones, which he was too afraid to stake"

Legend of Kalaipahoa - Hawzii

Betting was probably known to the primitive man,onlias backing competitors
in races and fight&. Homer describes a horse race bet between Idorsearel
Ajax under the walls of Tray, and we can only imagine the intense betting
activity that surrounded the first Olympic chari@ice in 680 BC, during the
XXV ™ Olympic Games. In Rome, Tarquin the Ancient hal fifst racecourse

constructed already by 600 BC.

America's first race track was apparently builtLang Island in 166%. The
English Jockey Club was created in 1750 and théyeran idea of the 2
Lord Derby and today's one of the world's most fashnaces - was first run in
1780 in Epsom, England. In France, the famous Loagpp race track was

inaugurated by Emperor Napoleon Il in 1857.

Nowadays, bets can be placed legally or illegalynamerous races (greyhound
races, motor and car races, cycling, the maratlyachting races etc.), on
fighting sports (engaged into by humans, e.g. Wngst boxing, taekwondo,
muay thai, etc., or animals, such as dog or cobkifig), but also on other sports,
such as football, rugby, cricket, basketball, tenhbckey etc., and even on non-
sporting events.

%5 Extracted from BECKWITH Martha, "Hawaiian Mytholgl Yale University Press, 1940.

5 See ARNOLD Peter, “The Encyclopedia of Gamblinge Game, the odds, the techniques, the
people and places the myths and history”, Colliasli8hers Glasgow/London, 1978, p.50.

>’ The lliad, book 23.

8 See ARNOLD Peter, The Encyclopedia of Gamblingrapp.50.

% For instance, several large betting companies bés on the result of elections or on who will
win the Oscars.

16



Madalina DIACONU
International Trade in Gambling Services

Sport betting can be described as gambling on thsome of sporting events. In
general there are two different kinds of sportsibgigames: the toto style games

(“pools”) and the oddset style games.

Toto or pools games, particularly popular in Eutopee parimutué® games,
mainly on the outcome of a number of matches. Tinaén kinds of toto are
largely available: the "1-X-2* select bettin%f and result bettirfg.

Oddset betting, first launched in the Scandinadaantries, is becoming very
popular all over Europe. It implies fixed odds, thenters do not compete with
each other but directly with the company. If préidics are correct, the odds are
first multiplied with each other and then with gs@ount of the staké& There are
different kinds of oddest betting, such as“lond’ Iisetting™, "winner betting®®
and “result betting”.

Through its indissoluble link to sports, bettingnémply a higher risk of fraud or
corruption for the sporting event on which it takelsce. Periodic scandals
regarding the manipulation of sports events on lheidookmakers or bettors,
or for the direct gain of players or officials thesves, have been exposed in

0 parimutuel means that the payout percentage ofahee is fix, for example 50 %. Prizes for
the winners are not fix, they depend on the whot®ine of the game, on the payout percentage
and on the number of winners in the different pgagegories. That means that “the customers
are playing against each other”, there is no firenisk for the company. For a Swiss reference,
see ROUILLER Claude, “Jeux de loteries et parigtdfggrofessionnels”, RDAF 2004 |, p. 429.

®1 The punters have to predict the outcome of a nurabéootball matches. Home win means
“1”, draw means “X” or “0” and away win means “2h most European countries there are 12 or
13 matches on the match list.

%2 The object of this game to pick some — for exanfplematches out of a list of — for example
45 — matches. “Draw betting” means that the punienge to predict the draw matches, “Goal
betting” means that the punters have to pick thiches with the highest number of goals.

% Here the customers have to predict the exacttresabme — for example 4 - football matches.
® That means that the customer himself choosesrtiwaiat of the stake as well as the possible
winning. The odds are calculated by the company aedthen reported to the customers by
newspaper, leaflets or via Internet.

® This means that the customers have to choosa®re matches out of a list of - for example
90 - matches. The odds combination for this 3 negatreates the bet. Some companies also
offer “doubles” and even “singles”.

% Here the punters have to predict the winner opecil event, for example the winner of a
Formula 1 race or the winner of a tennis tournament

" The customers have to predict the exact resuitfof example — a football match. There is one
odd for every possible result.
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newspapers editorials since 1774 and continuednierge in the twentieth and

twenty-first centurie¥.

The advent of the Internet brought a spectaculerease to the betting sector
One major change was the introduction of bettingharges, who act as online
intermediaries between individual bettors, allowithggm to bet against each
other®. The punters can either take the traditional oflbacking the bet offered
by somebody else, or they can also act as “bookrealteemselves and lay bets.
Similar person-to-person (p2p) models (e.g., eBay Napster) already

demonstrated the immense impact they can have ordastry.
[11.3.Casino gambling

"At that point | ought to have gone away, but @stye sensation rose up in me, a sort of
defiance of fate, a desire to challenge it, to put my tongue at it. | laid down the
largest stake allowed - four thousand gulden - s it. Then, getting hot, | pulled out
all | had left, staked it on the same number, avgl hgain, after which | walked away
from the table as though | were stunned. | couldeven grasp what had happened to
me."

Fyodor Dostoevsky, The Gambler, 1866

Few concepts create a richer collective imagindrgnt casinos. From the
aristocratic and glamorous Monte Carlo resort t® ittonic Las Vegas or the
fabulous gambling houses in Macao, casinos represeworld of a very

particular nature.

The history of casinos is relatively recent. Sorhéhe first known casinos were
established in Venice around 1640. Later, the t&casino” came to include
other public buildings where pleasurable activiti@scluding gambling and

sports took place.

% For illustrations, see FORREST David, McHALE ladcAULEY Kevin, "Risks to the
Integrity of Sport from Betting Corruption”, a Repdor the Central Council for Physical
Recreation by the Centre for the Study of Gambliswgjyersity of Salford, February 2008.

%9 See also MILLER Lori K., "Online Sports GamblindRegulation or Prohibition?", 11 J Legal
Aspects Sport 99 (2001).

® For a detailed study, see MECN's " Betting Exclesng The eBay of the Betting Industry A
new Era of Betting in Europe?" 2004,
http://www.mecn.net/Publications/Betting_ X/bettimxghtml.

18



Madalina DIACONU
International Trade in Gambling Services

Today, casinos can be found in almost every colhiwhere they are generally
submitted to strict licensing requirements. Cagijames include games of pure
chance (such as slot machines, pachinko or thetteubr random numbers such
as bingo or kend) or combined with the player's skills (card gansesh as

poker, baccarat, blackjack, and dice games suclaps).

Criminal law issues have preoccupied authoritiesesithe creation of casinos.
Through history, gambling houses have been moreless ambiguously
associated with the idea of direct or indirect an@ah manipulation, ranging from

money laundering and white-collar crime to prositito/ >,

"L Casino services in some countries (e.g. Cyprugard and Northern Ireland) are entirely
prohibited. In Cyprus legislation could however ifa to allow casinos.

2 Keno is a game where a player wagers that chosemers will match any of the 20 numbers
randomly selected from a group of 80 numbers \daraputer system or a ball drawing device. It
is an electronic form of bingo, and is typicallyapéd in clubs, casinos and hotels.

3 This is one of the most controversial issues eelab gambling. For example, American
authors who studied changes in crime in 64 comrimsnin Atlantic City between 1972 and 1984
found that “levels of crime appear to have beeihérdn the post casino years 1978 to 1984, than
in the earlier period of 1972 to 1977". See HAKIMm®n, BUCK Andrew, “Do Casinos
Enhance Crime?” 17 Journal of Crim. Just., 198%4@-416, cited in LYNCH Rob, “Crime in
Relation to the Sydney Harbour Casino”, 10 Curnissties Crim. Just., 1998-1999, p. 238.
Another analysis found average national crime rat&ssino communities to be 84% higher than
communities without casinos. See SHAPIRO Joseph'Aterica’s Gambling Fever,” U.S.
News & World Report, January 15, 1996, pp. 58-6€he@, however, reached the opposite
conclusion, showing that crime rates had decreafted legalization of gambling in the studied
areas. See ALBANESE Jay S., “The Effect of Casimn@ling on Crime”, 49 Fed. Probation
p.39, 1985. This ambiguity is perpetuated in meeent studies. One research of 1991 has come
to the conclusion that the legalization of gamblhgs not resulted in a significant increase in
index crimes in Atlantic City. See CURRAN DanietaRk SCARPITTI, “Crime in Atlantic City:
Do Casinos Make a Difference?”, 12 Deviant Behani@991, pp.429-447. Another study found
that it is possible that casino gambling establishi® in a city actually lower the total crime rate
(see HORN Scott TCadnos and Crime: Don't Bet On, 11997,Salem College Report-no: STH-
0797-0001. Available at SSRN: http://ssrn.com/au$tr36120). Some authors concluded that
there is little valid evidence to support the notithat the presence of casino gambling in a
community has any meaningful impact on crime réi@&8RGOLIS Jeremy, Casinos and Crime:
An Analysis of the Evidence”, prepared for the Aroen Gaming Association, December 1997,
available at http://www.americangaming.org/asséds/studies/Crime.pdf.) Also, gambling was
found not to cause white-collar crime (ALBANESE Jay Casino Gambling and White-Collar
Crime: An Examination of the Empirical Evidence, a#dable at
http://www.americangaming.org/assets/files/stulfitste Collar_Crime.pdf and prepared for
the American Gaming Association, August 1999,.)e Bame optimistic view was taken by an
Australian scholar who noted that the situationvplent after two years operation of the
temporary Sydney Harbour Casino was one of relatider, without any significant increases in
crime in the casino precinct, nor suggestion aharality in the operation of the casino (LYNCH
Rob, Crime and the Sydney Harbour Casino, Curresuds in Criminal Justice: Journal of the
Institute of Criminology, Vol 10 (3), 1999, pp. 6B3A. In 2000, a report issued in the United
States by the Public Sector Gaming Study Commissached analogous conclusions, finding

19



Madalina DIACONU
International Trade in Gambling Services

[11.4.0Other forms of land-based gambling

Several other forms of land-based games of charamertheir appearance with

the advent of technology and as a result of a §eecage of consumption.

For instance,gaming machines (sometimes called *“fruit machines” or
amusement with prizes) placed outside casinos oastitute a distinct form of
gamblind®. Such machines come in a great variety in termseohnology,

turnover, prizes, payout rates and accessibilitytsfde casinos, fruit machines
are generally found in pubs, clubs or take-awaydfoshops. Usually,

consideration is paid by the consumer in coinsh @asa bar-coded paper ticket.
Most games have a variety of winning combinatiorsyhbols, often posted on
the face of the machine. Modern slot machines ampaterized, therefore the

odds are run by software.

A form of gaming machines is the video lottery tarah or VLT, which is
connected to a centralized computer system thatmetes the outcome of each

“no link between gambling, particularly casino-styambling, and crime” (Public Sector
Gaming Study Commission, “Gambling Policy and theleRof the State”, Tallahassee, Fla.:
Florida Institute of Government, Florida State Umsity, March 2000, p.37. The Commission
was appointed by the National Council of Legislatistom Gaming States (NCLGS), which is an
organization of state legislators who chair or acéve members of the legislative committees
responsible for gaming in their respective stat8sjilarly, the American General Accountability
Office in a 2000 report concluded that “[ijn gereexisting data were not sufficient to quantify
or define the relationship between gambling andneri...although numerous studies have
explored the relationship between gambling and eritihe reliability of many of these studies is
guestionable (United States General Accountingc®ffReport to the Hon. Frank R. Wolf, House
of Representatives “Impact of Gambling: EconomideBifs More Measurable Than Social
Effects”, 2000, p. 35). Several recent reports, ¢y, contain opposite findings (See, among
others, “Gambling: Who's really at risk? The cortiwt between gambling and crime”,
Constantine & Aborn Advisory Services, NY, 2005, adable at
http://www.cagnyinf.org/reports.htm, p.9: “It isrtially inescapable that there will be an impact
on crime from introducing gambling”; also see REUWIBeter, The impact of casinos on crime
and other social problems: An analysis of recempteernces. Report for the Greater Baltimore
Committee, College Park, Md.: University of Maryten January 1997, available at
http://www.americangaming.org/assets/files/Peteut&e Crime_Study.pdf; THOMPSON
William N. et al., Casinos and Crime in Wisconsitihat's the Connection?, Wisconsin Policy
Research Institute Report, Vol. 9, No. 9, Noveni#96).

™ In several countries, such as Portugal, gaminghinas cannot be placed outside casinos
(Maquinas de diversao - Decreto-Lei n® 310/2002).
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wager. In this way, VLTs mimic scratch-off lottetigkets in that each machine

has an equal chance of winning a series of linpigzks.

In our opinion,media gambling servicexan also amount to a form of games of
chance. These are games organised by the ownepesator of a radio or
television station, where the participation of @es/takes place by or as a result
of their presence at the transmission or recording programme in which such
game is organised or by any intervention on thait py any means of distance
communication (Internet, handy) during or after tf@smission or recording of

the programme during which such game is orgafiised

Sales promotion servicegsan also qualify as games of chance, although i
case of media gambling services, certain natiagaslations do not treat them as
such. In the Netherlands for instance, promotigahes of chance (including
free promotional games, media services and sweepstakests) are considered
games of chané® In Portugal, sales promotional games are deflnegublic
law as a specific category of games of chance amhat involve prizes in
money’. In certain countries, such games are prohibited

[11.5.Remote Gambling

With the contemporary communication technologiesypte are able to gamble
from a distance. If gambling in "cyberspaCeis the newest and by far most

rapidly increasing sector, some games of chancé ssclotteries could be

> This is the case, for instance, in Malta and Swedie other countries (such as Spain and
Portugal), the possibility of winning a prize bylltey a television program to answer a question
on a "just for fun" basis is not considered as gami

6 Article 1, paragraph 7 of the Code of conductgommotional games of chance (Gedragscode
promotionele kansspelen).

" Regulamento N° 1/2001, Decreto-Lei n.° 330/90 rBteelLei 422/89.

8 In Cyprus for instance, sales promotional prizenpetitions are expressly declared to be
illegal. They are also prohibited by law in Belgivand Portugal, unless participation in the
competition is offered free of charge. See the iketacountry reports in the ISDC Gabling
Services Report.

" The term was invented by the science fiction authiliam GIBSON in his novels Burning
Chrome of 1982 and Neuromancer of 1984.
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remotely engaged into — legally or illegally — lobgfore the advent of the

Internet (by mail for instance).

A patrticularly graphic image of remote gambling wasvided by the science-
fiction author John Brunner, in his novel "The Stwave Rider" (1975). As a
contextual side-play in his novel, he depicted ubayus display-boards for

gambling pools on an enormous range of eventsryfngdegrees of likelihood.

Nowadays, gambling offer is particularly varied.opke can gamble by phone,
through interactive television, from other mobiléatfporms acting as slot

machines or real-time betting platforms etc.

From atechnical point of view, the available means to gamble include radio-
wave transmission (both terrestrial and satellitéemnae, growing out of
broadcast TV, possibly coupled with low-bandwidthréstrial connections from
the consumer back to the broadcaster), cable tiaagm (growing out of cable-
TV, where the connection's capacity is typicallyitspetween high-bandwidth
down-channels and low-bandwidth up-channels), amerhet, with connection
to the home and most workplaces via the conventjoualic switched telephone
network (PSTNY.

Mobile-phone gamblingis still in its infancy as compared to more tramtial
methods. However, thanks to its convenience ana teceptive young public,
this sector is expected to grow.

Interactive television also plays a role in gambling. The PMU for ins&nc¢he
national French horse race betting agency — hasustetl an interactive
television company with the task of creating an iV&rsion of its national

betting service.

% See for details CLARKE, Roger A., DEMPSEY, Gillja@Ol, Chuin Nee, 'CONNOR, Robert
F., "The Technical Feasibility of Regulating Gamiglion the Internet", available at SSRN:
http://ssrn.com/abstract=156069.
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Gambling through the Internet®! is, as it was already said, the largest mobile
sector in games of chance. Some gambling Intertest Iequire the downloading
of a computer program on the hard disk in ordepliy. Others use JAVA
applets to run through the World Wide Web browsdrile others use all HTML

and do not require any downloading.

It is estimated that in 2009 over 33% of online QAny concerned Internet
casinos, while 25% concerned poker rooms and alii0%t sports betting;
approximately 14% of gambling sites offered bingongs, and online lotteries

represented only 1.7% of the online game busfAess

As to thephysical locationsof servers used for online gambling, it seems that
Gibraltar, the Kahnawake Mohawk Territory in Canadéalta, the United
Kingdom and Alderney represent today the top fiwasgictions for Internet

gambling.
Jurisdiction Volume of Number of Online Since Year
Transactions (Rank) Gambling Sites

Gibraltar (British overseas territory) 1 192 1998
Kahnawake Mohawk Territory (Quebec) 2 279 1999
Malta 3 299 2000
United Kingdom 4 92 1996
Alderney (British Channel Island) 5 66 2001
Antigua and Barbuda 6 99 1996
Netherland Antilles (Curacao) 7 266 1996
Isle of Man 8 12 2001
Austria 9 10 2000
United States 10 27
Costa Rica 11 222 1996
Australian Northern Territory 12 14
Sweden 13 4 1999
Kalmykia Republic (Russian Federation) 14 2 1999

8 For a detailed legal analysis, see for instancAT®S Mark G., "Gaming on the Internet", 3
Stan. J.L. Bus. & Fin. 101 (1997); MONTPAS Scott, MGambling Online: For a Hundred
Dollars, | Bet You Government Regulation Will Nab$ the Newest Form of Gambling”, 22 U.
Dayton L. Rev. 168 (1996-1997); HOBBES James RRRE Amy, "Internet Gambling: Is It
Worth the Risk?", 7 Vill. Sports & Ent. L.J. 1 (2DQ Craig LANG, "Internet Gambling: Nevada
Logs In", 22 Loy. L.A. Ent. L. Rev. 525 (2001-2002pOLDSTEIN Harley J., "Online
Gambling: Down To the Wire?", 8 Marg. Sports L1J1997-1998); SAVILIA John J., "Cyber-
Games?: Regulation of Internet Gambling in the &thibtates”, 34 Suffolk U. L. Rev. 347 (2000-
2001); ROSE Nelson, "Gambling and the Law: The futf Internet Gambling", 7 Vill. Sports
& Ent. L.J. 29 (2000).

82 See a presentation by WILLIAMS Robert, WOOD Ropeiversity of Lethbridge, Alberta,
at the Alberta Gaming Research Insitute Annual €a@rfce held on 27 March 2009, available at
http://gaming.uleth.ca/agri_downloads/4455/WillialA&RI_Conference_2009.ppt.
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Top 14 Online Gambling Jurisdictions in October 00
Extracted from “Internet Gambling: Prevalence, &atd, Problems, and Policy
Options”, 2009

Anticipating a discussion on Internet gambling twatwill develop further off,
we note that while this form of gambling has obw@avantages over traditional
gambling both for players (ubiqufyy anonymity, popularity among young
people, availability in time etc.) and for operatdtow entry costs, potential
world-wide reach etc.), it also faces several isssuiech as security or consumer

confidence.

Finally, techniques aiming to tame the Internegtansuch as self regulatiror
filtering®” also come into debate as complex and still newesswhich remain
relatively foreign to many criminologists, law enfement officers and gambling

researchers.

8 Robert T. WOOD, Robert J. WILLIAMS, “Internet Galirty: Prevalence, Patterns, Problems,
and Policy Options”, Final Report prepared for @atario Problem Gambling Research Centre;
Guelph, Ontario, January 5, 2009, p.17.

8 In the Chapter related to the US Gambling dispheéore the World Trade Organization
dispute settlement bodies.

8 Due to censorship and filtering, Internet is nailable everywhere in its entirety. See notably
WU Tim, "The World Trade Law of Censorship and intt Filtering”, 2006, available at
http://ssrn.com/abstract=882459.

8 Self-regulation of the Internet is in itself antrexnely debated issue. Among the proposed
models was the creation of a global private or peinate self-regulation structure (a bottom-up
approach). For a comment on the advantages andveo@nces of such a model, see CLERC
Evelyne, La gestion semi-privée de I'Internet, iRAC Morand (Editor), Le droit saisi par la
mondialisation, Bruylant/Helbing & Lichtenhahn, Balles, 2001.

87 Filtering programmes "typically work by compariaguser's request for information against a
list of prohibited sites". LEWIS Peter H., "Limitinra Medium Without Boundaries: How Do You
Let The Good Fish Through The Net While BlockingeTBad?" New York Times, 15 January
1996.
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IV.National Regulation of Cross-Border Gambling Sevices

Although this research focuses primarily on theerinational perspective of
gambling services, it is not without importance @ssess the national legal
framework attached in different jurisdictions to oss-border gambling
transactions, which are now facilitated by techggloSuch understanding
becomes particularly important when analyzing whg how problems of cross-

border enforcement in the field of gambling arise.

Since, as already pointed out, the overwhelming pacross-border gambling
transactions is conducted online, we will concedatran presenting several

selected national legislations which address theba” Internet gambling issue.

In doing so, we will overview two main legislativeodels: that of so-called
“restrictive jurisdictions”, where online gambling whether entirely prohibited
or strictly regulated as not to allow foreign opgera, and of so-called
“permissive jurisdictions”, where online gamblirggaxpressly authorized and no

limitation insofar the nationality or location operators or players.

IV.1.Restrictive jurisdictions

In most jurisdictions, gambling is considered algpematic activity, which bears
special societal concerns. Many legislators haus 8irived to control and limit
the “traditional” games of chance as much as ptessiimd to prevent them from
going online. This is the case in Saudi Arabia, fostance, where the
government has chosen to prohibit gambling Intesie® and uses blocking

programs to enforce this prohibition. In the Unit&tates, too, gambling online is

8 For an overview of gambling in Islamic jurisdiai® see LEWIS Eric, JARVIS Tyler,
“Gambling and Islam: Clashing and Co-existing”, @dam Young University, web document
available at http://www.math.byu.edu/~jarvis/gamblstudent-papers/eric-lewis.pdf (12/04/09).
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restrictedinter alia by a federal act of 2006. Such jurisdictions weedled

“totally prohibitive®®.

Other jurisdictions (“protectionist-prohibitive”)llaw gambling on the Internet,
but only if the provider is located and licensedngstically.

IV.1.1.Situation in Canada

With a few notable exceptions, such as the Kahnawakal territory, Canada

does not allow online gambling services and s¥rictfulates this activity.

Part VII of the Canadian Criminal Code makes alivétes related to operating
or acting in support of a commercial betting entsgan offence, unless it is an
enterprise licensed by a provincial government t{8es 207(1)(a) and (b) and
207(4) of the Code). The Atlantic Lottery Corpooatiand the British Columbia

Lottery Corporation, for instance, offer onlinet&tes®.

A criminal prosecution based on the provisions eft®n 202 of the Code was
initiated in 2001 against an Antiguan based onlioperator (Starnet

Communications Inc.) that was offering bets to @eraresidents.

Specific exemptions for pari-mutuel horse-racing earved out by section 204
of the Criminal Code, and regulated by the CanaBiari-Mutuel Agency, under
the authority of the federal Ministry of Agricultr

8 See SCHRIEVER Eva, “Conflict and Coordination betw Diverse Regulatory
Environments” in “Cross-Border Gambling on the tn&t. Challenging National and
International Law”, research conducted by the Swmsditute of Comparative Law, Schultess,
2004.

% For details, see CAMPBELL Colin S., HARTNAGEL Tithy F., SMITH Garry J., “The
Legalization of Gambling in Canada Report”, prepai@ the Law Commission Canada “What
Is a Crime?”, 2005.

°L R. v. Starnet Communications International IncygAst 17, 2001, Vancouver 125795-
1(B.C.S.C). Even though it involved a guilty pleahwlittle judicial reasoning, this case is helpful
in that it sheds some light on how Canadian crimlagv may apply to an online gambling
operation.
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IV.1.2.Situation in the USA

In the United States, gambling activities are stibjd highly restrictive

regulations, both at fedefaland state levél As a general rule, authority
belongs to the states unless specifically graraettheé federal government, with
the exception of Native American tribes that angegia form of autonomy by
Article | 8§ 8 of the US Constitution. As a resgambling activities occurring on
the territory of a single state are regulated latal level, whilst games of chance
that cross a state line are subject to federal @ambling taking place on the
lands of the Native American tribes is regulatedotigh agreements called

“compacts” promulgated under specific federal lkgisn®™.

The situation of online gambling, extensively delain the past, was clarified

in 2006 when the Unlawful Internet Gambling Enfonent Act was adoptéd

92 At a federal level, the main acts directly reguigtgambling are the Unlawful Internet
Gambling Enforcement Act, federal anti-lottery la@¥stle 18 of the United States Code, Section
1301: Importing or transporting lottery tickets,c8en 1302: Mailing lottery tickets or related
matter, Section 1303: Postmaster or employee #&asryoagent; Title 39 of the United States
Code, Section 3005: False representations; lotleriee Wire Act and the Gambling Ship Act.
Other acts are: the Travel Act of 1961; the IntdestTransportation of Wagering Paraphernalia
Act of 1961; the lllegal Gambling Business Act &7D; the Racketeer Influenced and Corrupt
Organizations Act of 1970; the Professional and #ema Sports Protection Act of 1992; the
Interstate Wagering Amendment of 1994; Amendmeniterstate Horseracing Act of 2000 and
the lllegal Money Transmitting Business Act of 1992

% See regulation in the following states: Califorr@al. Penal Code §§ 187-189, 240-241 and
518-527; Connecticut: Connecticut Division of Spe®kevenue, Administrative Regulations:
Operation of Bingo Games, Rules 7-169-8a and 741%8-l1llinois: lllinois Riverboat Gaming
Act § 230; Illinois Compiled Statutes § 10/7 (e)diana: Indiana Code 8§ 4-33-1-2, 4-33-9-1, 4-
33-9-10; Indiana Administrative Code 8§ 2 1-4 (c));(lowa: lowa Racing and Gaming
Commission Administrative Rules, Rules 491 — 1, 498.2 (4) (g) and 491 — 11.5 (4) (a)
(4);Kansas: Kansas Consumer Protection Act; KarGem. Code Ann. § 21-4302(e);
Louisiana: Louisiana Gaming Control Law RS § &b; Massachusetts: Mass. Gen. Laws Ann.
ch. 6, § 48; ch. 10, 88 22-58;Mississippi: Misgips Gaming Commission Regulations, Section
Il (B) (2); Nevada: Nev. Rev. Stat. §8 463.01283 450, 465.091- 465.094; Regulations of the
Nevada Gaming Commission and State Gaming Contoakd® Regulations 3.010 (5) and (7);
New Jersey: N.J. Stat. 8§ 5:5-159, 5:8-1 - 8-518;1 et seq; New York: NY Penal Code 8§
120.00-.15 and 155.05 (2) (e); Gen. Mun. Law § &B5eq; Rac., Pari-Mut Wag. & Breed Law
88 101 and 1012;0regon: Oregon Administrative RuRules 462-220-0060;Utah: Ut. Const.
Art. VI 8§ 27.

% |ndian Gaming Regulatory Act, Publ.Law 100-497dified in 25 USC §§2701-2721.

% For discussions, see Part One related to the USbay dispute before the World Trade
Organization.

% The Act is Title VIII of a completely unrelatedllbthe Safe Port Act, H.R. 4954, dealing with
port security.
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While the Act does not expressly prohibit Interrgambling, it focuses on
payment methods used to fund Internet gamblingutbllfits goal, since it
prohibits the “acceptance of any payment instrumient unlawful internet
gambling®”.

However, the Act carves-out exceptions for seasittransactio§ fantasy
sports®, State lotterie€®, gambling on Tribal land%', and horseracirt’

IV.1.3.Situation in most European Union states

In the European Union, most states have choseregtigctive approach towards
games of chance, be they traditional or online. Wé limit hereinafter our
overview to some of the most illustrative juriséics™®®

In Austria, legislation distinguishes between federal andtestdaws
(Bundesgesetze and Landesgesetze). Gambling issaetherefore regulated
both on a federal and state level. Land-based mtedaictive gambling services
are a monopoly regulated by the federal Law on Ganeé Chance
(Glucksspielgesetz-GSpt3). The only license for lottery games, which is
limited to 15 years, has been allocated to the résthische Lotterien

Gesellschaft mbH until 2012. Such a licensee meastdmiciled in Austria.

As for casino games, all licenses are allocatezh®Austrian company, Casinos
Austria AG. The licensee must be headquarteredustrfa and the validity of a
license is limited to 15 years. Moreover, the operaand advertisement of

gambling without a license, as well as the parditgn in, and offering and

%" SAFE Port Act, Pub. L. No. 109-347, Title VIII, A 5tat. 1884, 801-3 (2006).

% § 802, Sub. Ch. IV, § 5362 (1)(E)(i).

% § 802, Sub. Ch. IV, § 5362 (1)(E)(ix).

1008 802, Sub. Ch. IV, § 5362 (10)(B).

101§ 802, Sub. Ch. IV, § 5362 (10)(C).

102§ 802, Sub. Ch. IV, § 5362 (10)(D)(1).

193 For a complete picture of the legislative framelvof the EU-25 states, as it was in force in
2006, see the ISDC Gambling Services Report, slyegal Study, Part I.

194 Federal Law No. 620/1989 of November 28, 1989hmn@rganization of Games of Chance,
as amended.
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advertisement of foreign gambling services in Aastare prohibited by the

Penal Code.

In Belgium, the main legislative framework is provided by ttewv of 7 May
1999 which essentially prohibits games of chance asotective measure to
players. It institutes a general “channeling” ag@tg whereby games of chance
are restricted, in principle, unless expressly dingtedly allowed by the

competent authorities.

In Denmark, there is a general prohibition of lotteries, whaan be found in the
Act on Lottery Prohibitio’® and in Sections 203 and 204 of the Penal Code.
Exceptionally, an authorization may be given tadiot organizers who promote
good causes. The Act on Certain Games, Lotteries Bettind®’ contains a
specific exception for a single company, the Dahglstjeneste A/S. However,
this situation could change if the government pessits plan to deregulate the

gambling market and allow competition between dpesan this field®®,

Today the Danish gambling market is in principah foy two main societies,

Dansk Tipstjeneste A/S and Det Danske Klasselo#8 (the Danish state
lottery). Det Danske Klasselotteri has been sebwyiphe Minister of Taxation,

while the state owns 80% of the Dansk TipstjeneBbe rest is owned by two
Danish sports organizations. Currently Dansk Tgstste runs lotteries, betting
and has a wholly owned subsidiary that operatesirgammachines outside
casinos. With the Dansk Tipstjeneste and the Dasiate lottery, the Danish
state ensures that the profit from the market ianokled to public benefit
purposes. In addition, the market includes a nurob@rivate gaming providers
who, like the state, either donate the profit tblpubenefit or, in return for their

licenses and permits, pay a high duty to the Stegasury.

195 Moniteur belge du 30.12.1999.

191 ov. 06/03/1869 om Forbud mod lotteri m.m.

197 ov. 2003-12-11 nr 1077 om visse spil, lotterign@eddemal.

1%according to a press release available at http:ivephpost.dk/news/national/88-
national/45451-government-to-break-up-state-gammagropoly.html.
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In Estonia, the same prohibition in principle is stated ia thw on gamblin{®.

In Finland, the law provides that authorization to organiaengs of chance can
only be given to non-profit Finnish operatdfs Three licenses have been given
so far*! to state-controlled operators: to Veikkaus Oy @ietting and lotteries),
to Fintoto Oy (for horse betting), and to RAY (fmsinos and slot machin&®)

In France, the traditional legal framework generally prokifg games of chance
unless expressly authoriZédis being currently completed by a draft law aiming

to regulate online gambling services.

The draft'* relates to the opening of online gambling marketsed on the
recommendations of a report released in 2808 he “controlled opening” will

concern three of the major sectors in online gamgblsports bets (live betting,
mutual bets and fixed odds bets), horse bets (rhb&aig) and poker.

According to the draft bill, bets shall be limitdd results of real sports
competitions and horse races (excluding virtuahes)e Sports federation will be
consulted to determine the categories and the tfpdets which will be

legalized.

Various provisions aiming at preventing gamblingliadon are included in the

draft bill, such as the set up of a cap on thernetate on bets, to be specified by

1% State Gazette I, 95, 58, 1005.

10 Article 5 of the Lotterilag 23.11.2001/1047.

M1 According to the Swiss Institute for Comparativawl. (ISDC Gambling Services Report of
2006, p.191).

M2 The Aland islands have a special autonomous stethin Finland and have developed their
own gambling market. Also, we note that on 14 Fakyrid 979 Finland and Sweden have entered
into an agreement concerning gambling on boatsctiuéde between the two countries.

13 | aws of 21 May 1836 (prohibiting lotteries), of JRly 1983 (prohibiting games of chance
and gaming machines) and of 2 June 1891 (prohipftorse betting).

14 For an official presentation of the main legislatisolutions contained in the draft law, see:
http://www.budget.gouv.fr/presse/dossiers_de_pf@96805marche_jeux/presentation_projet_lo
i.pdf. (13/04/09).

5 DURIEUX Bruno, Rapport de la mission sur 'ouveettdu marché des jeux et de hasard
(Rapport Durieux), March 2008,
http://www.premierministre.gouv.fr/IMG/pdf/04.23_Raort_de_Bruno_Durieux.pdf (13/04.09).
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a decree, but which should be between 80% and 8&8teover, spread betting

is excluded from the scope of the opening.

An independent regulation authority will be creatadd will be entitled to grant
free renewable licenses for five-year periods. Tlenber of licenses to be
granted will apparently not be limited. The authpshall also be responsible for
the creation of the license specifications, detgilthe terms of use of said

license.

Operators may run gambling activities from any doynexcept from a tax
heaven. They will also be compelled to appoint maides and to be affiliated to
an accredited entity aiming at preventing gamblaugiction. Users will be

compelled to have a bank account in France.

In Germany, too, the organization and operation of games lwdnce is
prohibited unless the operator is validly licensétde Criminal Code contains
several provisior’s® such as Section 284, which declares illegal tharmization
or running of a game of chance for the generalipulbhe regulatory power is
divided between the federal government that rougbfulates machine gaming
outside casind$’ and betting on horse ra¢&sand the Lander, which govern the

sectors of lotteries, sports bets and casinos.

In December 2006, a new interstate treaty on gambli
(Glucksspielstaatsvertrag) was launched. Fifteerthef sixteen federal states

agreed on the Treaty on 13 December 28506After several modifications

16 For details on the judicial controversy surroumdthe interpretation of this Section by the
German courts, see Part Il.

17 Trade, Commerce and Industry Law (Gewerbeordn@emO) in the amended version, 22.
2.1999 (BGBI | 202).

118 Race Betting and Lottery Act (Rennwett- und Latigesetz (RennLottG), 8 april 1922, last
amendment 24.8.2002 (BGBI. | 3412).

19 gchleswig-Holstein did not give its consent foagens of legal uncertainty, in particular
regarding the Placanica decision of the Europeamt@d Justice.

31



Madalina DIACONU
International Trade in Gambling Services

imposed by a Constitutional Court rulti§ the Treaty was finally ratified in
December 2007 and entered into force as'afahuary 2008.

The treaty imposes mainly a ban on Internet gamgblmd on advertising
gambling through Internet, television or phone, @ugially restricts financial
institutions from processing and executing paymertating to unauthorized
games of chance. The European Commission annoumckthuary 2008 that it

would challenge its provisions before the Europ@anrt of JusticE™,

In Hungary, the legal framework relating to the organizatidryamblind?® was

adopted in the interest of defining the responisigd related to the exercise of
the gambling monopoly by the state, meeting the at@nfor organizing

gambling activities, preventing gambling activitipsirsued without license,
and/or those in conflict with good morals, conirgl gambling organization
activities, as well as using a part of revenuesvddrfrom gambling activities for
public purposes. Any services involving gamblingl &etting activities from the
Hungarian territory through communication equipmant networks must be

conducted under the provisions of the Act.

In Italy, gambling is generally a state-reserved activitt tan be legally carried
out through land-based casinos (allowed under aphestand-alone legislative
acts, and understood as an exception to a geneshlbggion of casino-type
games set by the Criminal Code), through variotiedies, bingo and a number
of sports betting games that are operated eithéhdstate itself or by a number
of public or private entities, as well as throughcoricessions” or

“authorizations*?®

120 ByndesVerfassungGericht, 28.03.2006, 1 BVR 1054/01

121 press release 1P/08/119.

122 Act XXXIV of 1991 on the organization of gambling.

123 See for the general legal framework: Law of 13 é@eber 1989, n. 401 on “Measures in the
gaming and gambling sectors and protection of &lredfperation of sport events” (“Interventi nel

settore del giuoco e delle scommesse clandestinieda della correttezza nello svolgimento di
manifestazioni sportive”); Law Decree (“Decretodel) of 28 December 2001, n. 452 coverted
into law by Section 1 of Law of 27 February 2002,16 — art. 15ter: “Various provisions

concerning games” (disposizioni varie in materiaidichi); Law Decree of 8 July 2002, n. 138,
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On 24 February 2006, a decree by the Amministrazfmonoma dei Monopoli
di Stato, a body part of the Italian Ministry oetEconomy and Finance, entered
into forcé*. This provision implements the Italian Finance AE©2006 (act of
the 23 December 2005) and imposes an obligatioalldtalian Internet service
providers (ISP) to block access to foreign gambiirep sites not authorized by

the ltalian authorities.

In the Netherlands the Act on Games of Chance of 1884prohibits the
organization of games of chance unless the operstaalidly licensed by the
Dutch authorities. At the end of 2008, the Dutchuml of Ministers announced
that a study is to be conducted regarding the pibisgiof introducing statutory
provisions to govern Internet gaming. Notwithstagdithe fact that earlier
legislative proposals were rejected by the Uppeanddoit would appear that such

statutory regulations are necessary to fight illeganing?°.

In Romania, the same restrictive approach is taken by thelagéigns in forc&”,
which provide a state-controlled monopoly for thattdry activity and a
requirement for operators involved in other gamplio be authorized by the

Ministry of Finance (Section 5 of Government Demisno.251/1999).

In Portugal, too, gamblingf® is governed by the general principal of prohibitio

Portuguese legislation confers on the Santa Caddiskricérdia de Lisboa, a

converted into law by Section 1 of Law of 8 Aug@802, n. 178 — Section 4; Law Decree of 24
December 2002, n. 282, converted into law by Sectiof Law of 21 February 2003, n. 27 —
Section 8; Law on lotteries of 4 August 1955, n2;7Paw on instant lotteries of 26 of March
1990, n. 62.

124 5ee Gazzetta Ufficiale no. 36 of 13 February 2006.

125 \Wet van 14 september 1961, houdende regelen irdmkelastingheffing met betrekking tot
kansspelen, Official journal no.313 of 1964. A adigated version is available at
http://www.wetten.nl.

16 See the press release from the Dutch Council ofnidwirs, available at
http://www.regering.nl/Actueel/Persberichten_mieisaad/2008/december/19/Kabinet_onderzoe
k_hoe_vergunningverlening_landelijke_loterijen_tjaaranter_kan.

27 Mainly Government Emergency Ordinance no.159/199ficial Gazette no.515 of 25
October 1999) concerning the Romanian Lottery, Gauwent Emergency Ordinance no.
69/1998 on the regime of granting the authorizafiamthe activities in the field of gambling
(Official Gazette no.515 of 13 December 1998), mmpénted by Government Decision No. 251
of 1 April 1999 on the conditions for granting thethorization, the organization and operation of
gambling (Official Gazette no. 171 of 22 April 1999

128 Decree-Law No. 422/89 of 2nd December 1989.
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centuries-old non-profit-making organization wh@sgpose is to finance causes
in the public interest and which has the exclusigat to organize and operate
lotteries and off-course betting on the nationalrittly. The Portuguese
legislation has extended this exclusive right td electronic means of

communication, in particular the Internet.

The legislation also provides for penalties in ftven of administrative fines on
those who organize such games in breach of thémgxe right or who advertise
such games.

This restraining national legislation was challethdey a private operator of
online gambling before the European Court of Jastias constituting an

unlawful restriction to the freedom to provide seeg enshrined in European

a2

In Spain, a centralized system of gaming had been hislbyridastalled.
However, the Autonomous Regions (Comunidades Aut@s) have been
progressively acquiring competences, legislating aontrolling the gaming
activities held in their respective territories.ig process started in 1982, with the
transfer of gambling competences to Catalunia hadBiasque regions, followed
by the granting of competences to Aldalucia, GalicCanarias, Valencia,
Navarra, Aragon, La Rioja, Castilla y Ledn, Madnd Murcia, Baleares,
Extremadura, Castilla la Mancha, Asturias, Cangalannd the cities of Ceuta and
Melilla. Today, most Autonomous Regions benefitnfrexclusive competences

with respect to gambling held within their respeetierritories.

From the standpoint of operators, private entreguen exploit casind®’
gaming machines and bingd5 the public sector exploits lotterfés (the

129 For a detailed discussion, see Part II.

130 Reglamento de Casinos de Juego, Orden del Miitidtgerior of 9 January 1979, Casinos y
Circulos de Recreo — Official Journal no.20 of 28uhry 1979.

131 Real Decreto 2110/1998 of 2 October 1998, apptptie regulation for gaming machines -
Official Journal no.248 of 16 October 1998.

132 Orden EHA/2566/2005, of 20 of July 2005 - Officialurnal no.187 of 6 August 2005.

34



Madalina DIACONU
International Trade in Gambling Services

national lottery and the «primitiva» lottery, therip-loto) and football bettird’
(quiniela de fatbol), whilst the pro-blind ticke€@pon pro-ciegos) is exploited
exclusively by the National Blind Persons Organaat

In Sweden too, all commercial gambling is forbidden unlessly authorized.
Yearly concessions are granted to the two main &lvegambling companies,
the state-owned Svenska Spel and the state-caurdNTG. The Swedish
parliament voted in June 2002 to change its exjgiembling laws™ in order to
allow lotteries, bingo and casino gaming to be oied online. A new business
initiative taken by Svenska Spel was to ask thedisteegovernment, in January

2005, for permission to set up an Internet poker. si
IV.1.4.Situation in Switzerland

In Switzerland, gambling activities are regulatéarting from the constitutional
level* to federal®® and cantonal lawd". The market is divided into the casino
sector on the one hand and the lottery and bet@atpr on the other.

133 Law 34/1987 of 26 December 1987 regulating the tence to establish sanctions in the
field of gaming - Official Journal no.312 of 30 Cmwber 1987.

134 The main legal framework is provided by the Lawlotteries (Lotterilag 1994:1000) and the
Law on casino gambling (Kasinolag 1999:355). Thatestontrolled lottery, Penninglotteriet,
began in 1897 and is still in operation. Horseibgttvas legalized in 1923 and sports pools in
1934. Lotto was introduced in 1979 and followedrbgny other forms of lotteries and betting.
Today, approximately 50 forms of legal gambling available to the Swedes. See Per BINDE,
“Report from Sweden: The First State-Owned InterReker Site” in Gaming Law Review
Volume 11, Number 2, 2007.

135 Article 106 of the Swiss Constitution of 18 Apfi999: “1. The Confederation shall be
responsible for legislation on games of chancelatteries.

2. A licence from the Confederation shall be reegiim order to establish and operate a casino.
In granting such a licence, the Confederation ghlit account of regional circumstances and the
dangers of gambling.

3. The Confederation shall levy a revenue-relaggdon casinos; this tax must not exceed 80 per
cent of the gross revenues from gambling. It shalused to fund the federal contribution to the
Old-age, Survivors’ and Invalidity Insurance.

4. The Cantons shall be responsible for the licenef gaming machines involving an element of
skill that offer prizes”.

136 Federal Law of 8 June 1923 concerning lotteriestaetting, implemented by Ordinance of 27
May 1924 and Federal Games of Chance and Casinb®fA8 June 1998, implemented by
Ordinance of 24 September 2004.

137 For example, in the Wallis canton such a law wéspeed on 6 February 2001; in Neuchatel
on 24 October 2000; in Vaud on 30 January 200Eyiimourg on 19 June 2001.
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Primary executive authority in respect of lottersasd betting is vested in the
Lotteries and Betting Section of the Federal Offi€dustice (the law is enforced
chiefly by the cantons), while casinos are overségnthe Swiss Casino
Commission. On 7 January 2005, the Conference ofddal Lottery Directors

approved an Intercantonal Agreement on Superviaiah Licensing of, as well
as Distribution of Profits from Intercantonal or thémal Lotteries. This

agreement harmonizes the licensing and supervisiothe Swiss lottery and

betting market.

Two main lotteries operate in Switzerldftl The Swisslos offers lotteries in all
areas of German and Italian-speaking cantons, Whidach-speaking cantons
are served by the Loterie Romande. Small lottefiesget amounts of below
CHF 100,000) have a limited geographical reachaadyenerally held by small-
scale organizers in connection with a wide vartyrojects and events as a

means of financing.

In the casino sector, nineteen premises are ruBwiizerland, the first one
opening in June 2006%. The law differentiates between two different typs
casino, “grand casinos” (licence A) and “spa casirficence B), which differ in
terms of the types of gambling that can be offeaaed the size of both the bets

that can be wagered and the winniti§s

Gaming machines currently in use in Switzerlandlacated either in licensed
casinos or elsewhere, in cantons that allow iin £980, gaming machines were
still outlawed in most Swiss cantons, by 1997 diftyof the cantons maintained

such prohibition™.

138 And the Sport-Toto Gesellschaft, which operataattspbetting.

139 These casinos are located in Baden, Basel, Monttaigano, Bern, Luzern, St.Gall (license
A), and in Bad Ragaz, Courrendlin, Crans-Montanavd3, Grange-Paccot, Interlaken,
Mendrisio, Meyrin, Locarno, Pfaffikon, SchaffhousdaSt. Moritz (license B).

10 For details, see Paysage des casinos en SuigseorRaur la situation et Recommandations
pour l'avenir, Swiss Federal Gaming Board, 2005/450252.

141 see KUNZI Kilian, FRITSCHI Tobias, EGGER There§admbling and Gambling Addiction

in Switzerland, Empirical study of gambling praetidevelopment, addiction and consequences”
on behalf of the Swiss Federal Gaming Board andrdueral Office of Justice, Bern, 2004.
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In this context, we also note a long controversgaging lotteries to casinos in
the last years and concerning a game launchedd@ &8ad called “Tactilo™*?
(or “Touchlot” in the German-speaking cantons)otder to determine the legal
qualification of this game (electronic lotteries gaming machines), experts’
opinions were askédf and eventually the case has been presented ®vites

Federal Couff

As to Internet gambling, we note that, pursuarthe®opeople’s vote on March 7,
1993, to accept a modification of the Constitut{oow Article 106) in order to

legalize gambling in land-based casinos, the sulesgdegislation — the Federal
Games of Chance and Casinos ‘Att imposes a strict prohibition on the
operation of online games. Moreover, when ratifyihg General Agreement on
Trade in Services (GATS), which provides for thessbility of liberalizing

cross-border services, Switzerland has explicikgleded all gambling-related

services from its GATS commitments

The Swiss gaming sector is further evolving, amotigers by the launch in 2008
of a popular initiative that would redirect all ghlng revenues to the public

purse for charitable and community organizationsl, @ sports clubé’.
[V.1.5.Situation in New Zealand

Gambling in New Zealand is regulated by the Gangblisct 2003*%, which.
replaced the Gaming and Lotteries Act 1977, andCésino Control Act 1990.

142 This game can be played by touching a screen \ighe player electronically “scratches” a
lottery ticket. Before their prohibition by the Fedl Gaming Board in 2007, such machines were
available to adults in cafés or restaurants andreesh with prevention courses and training
aiming to limit excessive gambling.

143 A legal opinion of Professor Claude ROUILLER, defied on 13 June 2000, and a technical
one from the Netherland Meetinstitute, delivered2@rMarch 2001.

144 A final decision on the appeal formed by the castdhe Loterie Romande and Swisslos is
still expected.

145The Act came into force ori*April 2000.

146 5ee Switzerland’s Schedule of Commitments to tA& & available at http://www.wto.org.

147 Seeinter alia http://www.biencommun.ch.

148 Gambling Act no.51 of 2003.

37



Madalina DIACONU
International Trade in Gambling Services

As a general rule, games of chance are licensddeim Zealand as a form of
community fund-raising only. The only exceptionghts rule are casinos, which

operate as profit-making companies.

Remote interactive gambling, which includes ganthtonducted on the Internet
or by phone or text messaging, is prohibited bytiSec9 (2) (b) of the Act,
except in strictly defined circumstances (salesmmtions and games organized
by the Lotteries Commission and the Racing Bodfidwever, the law does not
incriminate  New Zealand players who gamble online foreign sites.

Nevertheless, advertising for such sites consstateoffence.
IV.1.6.Situation in several Asian jurisdictions

Internet gambling operators have hoped in thedasade to enter the huge Asian
market, which benefits from a long gambling traaiti However, in most
jurisdictions, games of chance remain strictly fatpd and their online activities
are largely prohibited.

In China, for instance, gambling is generally prohibitexicept for state lotteries
and for games organized in the special adminiggatgion of Macao. Article

303 of the Criminal law states that whoever, fax glurpose of reaping profits,
assembles a crowd to engage in gambling, opensaligg house or makes an
occupation of gambling, is to be sentenced to nmenthan three years of fixed-

term imprisonment, criminal detention or contral addition to a fine.

Concerning more specifically Internet gambling,admg to a circular of 2008
issued jointly by the Ministry of Finance, the Mstriy of Civil Affairs and the

General Administration of Sports, no institutionrs allowed to sell lotteries on
the Internet®.

149 See the official press communiqué at http://ehgiisv.cn/2008-01/02/content_848995.htm.
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Macao, a special administrative region of the Peopl@pu®lic of China, has a
long tradition in gambling, which represents a #igant part of the city's

economy*’.

Gambling contracts are regulated by Article 1171ttef Civil Codé®. The
opening of the sector of land-based casinos toouarbperators was done by
granting six concessions and sub-concessions, masédw no. 16/2001 of 24
September (operation of casino games of fortunaptiAer important regulation
was the “credit for gaming” act (Law no. 5/20041df Jun&?. However, online

gambling is not allowed by the current Macao legish.

In South Korea, too, gambling activities are generally prohibitédticle 246 of

the Criminal Act punishes by a fine whoever gamlebets for the purpose of
gaining property. Article 247 of the same Act pilots the opening of a
gambling place for profit. Violations are punishdy imprisonment not

exceeding three years or by a fine.

Exceptions to the general prohibition concern latte regulated under the
Lottery and Lottery Fund A, horse racing, permitted under the Korean Horse
Racing Association A&t bull-fighting, allowed by the Act on Tradition&iull
Fighting Gam&>, cycling and motor boat racing, regulated under @ycling
and Motor-Boat Racing Att, and casinos, which are separately regulated for

foreigners and Korean citizens.

150 gSee the statistics released by Macao's Gamingettism and Coordination Bureau,
www.dicj.gov.mo (last visited: 13/04/09).

131 For a comment, see GODINHO Jorge A., “The Regutatif Gaming and Betting Contracts
in the 1999 Macau Civil Code”, Gaming Law Revievwgli¥me 11, Number 5, 2007.

152 For a comment, see GODINHO Jorge A., Credit fonigg in Macau, Gaming Law Review,
vol. 10, no. 4, 2006.

153 Law 7159 of January 29, 2004 enacts the Lottedylanitery Fund Act.

154 5ee Law 6091 of December 31, 1999 which amendkadhea Racing Association Act.

155 .aw 6722 of August 26, 2002 enacts the Act on ifiatal Bull Fighting Game.

156 | aw 7133 of January 29, 2004 amends the BicyateMotorboat Racing Act.
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Similarly, Japan bans gambling in general (Articles 185-187 of Bemal Code).

Nonetheless, games (especially pachinko) are \v@pylpr in this countryy”.

Also, in thePhilippines, the state-owned and controlled Philippines Amuesgm
and Gaming Corporation is the sole authorized gmgbbperator in the
country®® However, under its mandate, Internet gaming Eesnare available

from the Cagayan Special Economic Zone and Freg*Por
IV.2.Permissive Jurisdictions

In the jurisdictions overviewed hereinafter, onlirgambling is expressly
authorized. However, while in some countries ther@o limitation as to the
players’ nationality or residence or as to the afms’ location, in others
licensed operators are not allowed to deliver teeivices in jurisdictions where
games of chance or online gambling are not perdiitteother countries, online
gambling is allowed from their national territorgpgrators may establish their
business in such countries, and governments cofiscal revenues), but

domestic players are prohibited from gambling.
IV.2.1.Permissive Jurisdictions in North America

In the United States, the state bfevada allegedly allowed e-gambling,
notwithstanding the restrictive position of the Wleral government. On 14
June 2001, the Nevada Governor signed into lawadgebill 466, now codified

157 For figures, see SIBBITT Eric C., “Regulating Gdimy in the Shadow of the Law: Form and

Substance in the Regulation of Japan’s Pachinkastng’, Harvard International Law Journal

vol.38 p.568.

138 The Philippine Amusement and Gaming CorporatiohGROR) is a government-owned and
controlled corporation created in 1977 by virtue Riesidential Decree 1067-A, amended in
1983. PAGCOR was created with a three-pronged ntanda regulate all games of chance,
particularly casino gaming in the country, to rafseds for the governments' socio-civic and
national developmental efforts, and to help boestdountry's tourism industry.

159 The Cagayan Economic Zone Authority (CEZA) is agyament authority operating under
the Republic Act 7922. CEZA has the power to issiiernet gaming licenses independently of
any other government agency or authority, includimg PAGCOR, for the purpose of targeting
international players. See http://www.ceza.gov.ph.
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as Nevada Revised Statutes 463.750 — 463.780, winashide for the licensing

and control of games of chance, including of thaseducted online.

In Canada, based on section 35 of the Kahnawake ir@amaw'®’, the
Kahnawake Gambling Commission enacted Regulations Concerimtegactive
Gambling in 199¥*. To date, 279 gambling sites are registered anNtthawk

land located close to Montreal.
IV.2.2.Permissive Jurisdictions in Europe

As already mentionedliechtenstein was a pioneer in Internet gambling,

launching its online lottery in 1995.

Malta, a Member of the European Union, is today an &tftra premise for e-
gambling operators. It has opted to embrace themgamdustry and permits a
broad range of activities. Important distinctiotmwever, are made between
gaming by Maltese residents and foreigners — tkterldeing subject to less
stringent regulation than the former. The Lottedesl Other Games AEE, the
main legislation in this field, provides for thegtgation of all gaming operations
other than land-based casinos which remain govebogatie Gaming Act 1998.
The law established a regulatory body, distinctmfrehe government, the
Lotteries and Gaming Authority.

According to statistics of the Maltese Lotteriesl &aming Authority®®, in 2006
the players who gambled on Maltese site came mdnoijn Sweden, ltaly,
Austria, Germany and the United Kingdom. Only 14%tleem were non-
Europeans. The Maltese licensed operators prodgiees$s gaming revenues of
US$ 173 millions.

9 MCR Nn0.26/1996-97.

161 Available at http://www. kahnawake.com/gamingcossion/.

162 Act No. XXIV of 2001, as amended by Act Ill of 200

163 Available at http://www.lga.org.mt/Iga/files_fold&saming%20-%20Mario.pdf.
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The United Kingdom also represents an attractive location for online
gambling® The Gaming Act adopted in 2005 aims to moderrziish
gambling laws. Under the Act, British based opemtre allowed to offer all
types of on-line gambling, whether via the Interneteractive television or any
other media, within a system of licensing and ragoh under the control of the

Gambling Commissidii®

The 2005 Gaming Act alsarovides the legal framework for the world’s fiest
gaming location today, located at the southernniipsbf Europe:Gibraltar .
Remote gambling licenses, including for telephomel @nternet betting, are
issued by the licensing authority. The Gibraltag®@atory Authority, in turn, is
the gambling commissioner under the provisions g #Act. Around 200
gambling sites were operating from Gibraltar in 268

Finally, the territories of thésle of Man andAlderney actively encourage the
development of gambling and e-gaming busitfés$he Isle of Man enacted an
Online Gambling Regulation Act in 2001, while Aldey adopted its e-
Gambling Regulations in 2006.

IV.2.3.Permissive Jurisdictions in Central America

and the Caribbean Area

Antigua and Barbuda’s liberal framework of Internet gambling becamellwe
known for international trade lawyers since th® Gamblingdispute before the
World Trade Organization. By the late 1990s, tkland nation had enacted an
ample regulatory scheme for companies providingotengambling services
from servers located on its territory, the IntergctGaming and Interactive

Wagering Regulations, as amended in 2007. Sectoof the act requiremter

164 See KELLY Joseph, TEW Michael, DUBIN Laura, Theofl E-Gaming Industry: Why
London, Why Now?, the Gaming Law Review, Volumé@mber 6, 2005.

185 For details, see the Stationary Office, Repotthef Gaming Board for Great Britain 2004-05,
HC 227 SE/2005/113.

186 see http://online.casinocity.com/jurisdictionsi§diction.cfm?Id=16.

%7 The British Channel Islands are self governingetheiencies of the Crown, but they are not
part of the United Kingdom, nor are they part & Buropean Union.
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alia an applicant for license to be committed to mairihg a physical presence

on the islands.

In Belize, the existing regulatory framework — the CompW&gering Licensing
Act of 1995, revised — provides for a licensingqa@ure by the Belize Computer
Wagering Licensing Board for operators wishing tifeio online gambling
services from a server located in Belize. The Amgsdnot contain any limitation

as to the nationality or residence of players ovise providers.

Costa Rica too, is home to many online gambling companiesnef it does not
actually have legislation specifically designeddial with gambling over the
Internet®® Pursuant to a decision of the Supreme Court, Gosta Rican
authorities are of the opinion that, since onlineviers block the access of the
local population to their sites, the act of gamiplaoes not take place in Costa

Rican territory.

In Curacao (the Netherlands Antilles), Internet gamblingubject mainly to the
Landsverordening A 1993 no.63. Section 3 of thispaohibits the offering of
Internet gambling services to the domestic popaati

In Dominica, similarly to Costa Rica, Internet gambling operat registered
under the International Business Company Act of6]198ay offer their services

worldwide but must not accept wagers from the daimespulation.

In December 1999, the governmentSif Kitts and Nevis enacted legislation
allowing Internet gambling providers to establiblerhselves on the island. The
Betting and Gaming Control Act of 1999 containsspecific requirements as to

the nationality or residence of players, who mesableast 21 to gamble.

Finally, the US Virgin Islands enacted in 2001 the Virgin Islands Internet

Gambling and Gaming At which provides a legal basis for online gambling

%8 See SCHRIEVER Eva, “Conflict and Coordination betw Diverse Regulatory
Environments”, supra, p.124.
189 Act n0.6419, bill 24-0046.
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operators wishing to establish themselves in thistory. The Act states that
such operators must not accept wagers from pldgeased in a jurisdiction that

prohibits gambling.
IV.2.4.Permissive Jurisdictions in Oceania

Australia seems to be presently the most attractive Inteyaetbling location in
Oceania, with several licensed gambling $ifeBecause of its specificity — the
law allows remote gambling operators to establigmniselves in Australia, but
does not allow them to offer online gambling seegito the domestic customers
or to customers in certain designated foreign glictons — Australia’s legal
framework has been qualified as liberal-prohibitive

The Australian Interactive Gambling Act of 2862 makes it an offence to
provide an interactive gambling service to a custiomphysically present in
Australia or in designated countries (in order t glaced on the designated
countries list, a foreign government must make guest to the Australian
authorities, provinginter alia that its legislation prohibits online gambling
internally*”3). This offence applies to all interactive gamblsgyvice providers,

whether based in Australia or offshore and wheghestralian or foreign owned.

In 2007,Papua New Guineg parliament has passed legislation regulatind-lan
based and online gambling (the Gaming Control Béplacing the Gaming Act
and the Gaming Machine Act). The bill allows fockaf the country’s twenty
provinces to grant a casino license for a ten ymarod and it also allows

lotteries, but only for foreign participants.

170 For details, see Productivity Commission 1999, tralis’s Gambling Industries, Report No.

10, Auslinfo, Canberra; Netbets, A review of onlgambling in Australia, Report by the Senate
Select Committee on Information Technologies, M&080.

"1 See SCHRIEVER Eva, Conflict and Coordination bemv®iverse Regulatory Environments,

supra, p.122.

72 pct No. 84 of 2001 as amended.

173 See Section 15 of the Act.

44



Madalina DIACONU
International Trade in Gambling Services

Also, Vanuatu enacted in 2000 its Interactive Gaming Attwhich provides full
liberty for online operators to establish themsgleam the island and to offer
Internet gambling services worldwide, provided thiy hold a valid license
from the Vanuatu authorities and that they obs#reeplayers’ age limit.

IV.2.5.Permissive Jurisdictions in Africa

A few countries in Africa have decided to legaliaeline gambling and to

subsequently allow e-gambling operators on theiitéeies.

Anjouan (the second largest of the Comoros Islands) eskedal in March 1999

a licensing system for online gambling operatonseiaded in 2005°>.

In Liberia, the national lottery was allowed to operate amlibut it restricts its

offer to jurisdictions where gambling is lefal
In theSeychellesan Interactive Gambling Act was enacted in 2003

In South Africa, the legal framework consists of a dual systenhwgparate
legislation regulating lotteries and sport poolstba one harid®, and casinos,
gambling, and wagering on the other higRdAlthough this country has not yet

% Act no.16 of 2000.

175 See the Betting and Gaming Act 2005.

176 According to the 2003 Annual Message to the Naididransitional Legislative Assembly of
Liberia by His Excellency C. Gyude Bryant, Chairnt@rthe National Transitional Government
of Liberia, the Liberian National Lotteries Inc. d® in 2003 financial contributions of
$L194,000 to the state purse. See
http://www.theperspective.org/2004/feb/annualmes2ag3.html.

Y7 Official Gazette of 4 August 2003.

178 | otteries Act 57 of 1997 and the National Gamblixg 7 of 2004. For a detailed overview,
see CARNELLEY Marita, “Gambling Law Developments South Africa: The Summer of
2004/2005", in Gaming Law Review Volume 9, Numbgef@05.

179 The national legislation is constituted by the ibiaal Gambling Act 7 of 2004, and the
provincial legislation the Eastern Cape Gamblind Betting Act 5 of 1997; Free State Gambling
and Racing Act 6 of 1996; Gauteng Gambling Act 4985; KwaZulu-Natal Gambling Act 10
of 1996; Mpumalanga Gaming Act 5 of 1995; North€@ape Gambling and Racing Act 5 of
1996; Northern Province Casino and Gaming Act 4986; North West Gambling Act 2 of 2001
and the Western Cape Casino and Racing Law 4 @&.199
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enacted a liberal e-gambling policy, its Nationain@ling Board commissioned

in April 1999 experts to investigate such a poéisjtin the future®’.
IV.2.6.Permissive Jurisdictions in Asia

A few permissive jurisdictions can also be found\sia.

The Republic ofKalmykia, for instance, a territory in the Southwest of the
Russian Federation, has been offering online gamltilienses since 1959,

In Singapore laws generally prohibit gambling and the advergjor promotion
of gambling venues. The principal legislation i® tBetting Act®? and the
Common Gaming Houses AB However, concerning Internet gaming, it
appears that the Media and Broadcasting Authority diiscretionary licensing
power to permit Singapore-based Internet serviawigers to host gambling

sites, as long as wagers are not accepted fromstinceistomer$”.

180 See the “Internet Gaming and South Africa: Implimas, Costs & Opportunities”, Interim
Report for the National Gambling Board, preparedhgyNational Centre for Academic Research
into Gaming, Cape Town, August 1999.

8l |n Russia, gambling is restricted by Federal Law2A4-FZ, "On State Regulation of
Gambling and Introduction of Amendments to Certaggal Acts of the Russian Federation”
adopted by the State Duma on December 20, 2006.

182 Act 14 of 1999.

183 Cap 49, 1985.

184 See SCHRIEVER Eva, “Conflict and Coordination betw Diverse Regulatory
Environments”, supra, p.123.
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PART ONE: GLOBAL TRADE IN GAMBLING SERVICES

a7



Madalina DIACONU
International Trade in Gambling Services

. TRADE IN GAMBLING SERVICES IN THE GATS

[.1. Introductory Elements

Although trade in services is an increasingly ini@otr part of modern economies, data on

their exact importance are notoriously w&ak

Global trade in services was not regulated in aprefrensive manner until the advent of the
GATS. Part of the WTO Agreement, the GATS was aeldmn 15 April 1994 as a result of
the Uruguay Round negotiations and entered intoefan 1 January 1995. It is found in
Annex 1B of the WTO Agreement and it binds all WM@mbers, which in 2008 comprised

153 countries.

As stated in its Preamble, the GATS is intendeddotribute to trade expansion “under
conditions of transparency and progressive libeaéibn and as a means of promoting the

economic growth of all trading partners and theefigyment of developing countries”.

The GATS rules apply to all measures (laws, reguiaf procedures, requirements or
practices)®, irrespective of their qualification under natibmav. They bind all levels of
government as well as non-governmental bodiesetaitcise delegated pow&ts Members
being required to take such reasonable measuresagsbe available to them to secure
compliance with GATS rules by sub-central and nomegnmental bodies.

The Agreement covers all services with a few exoapt?®. Services supplied in the exercise
of governmental authority are exclud®d meaning the public services that are supplied by
governments on a non-commercial and non-competitagis®. In addition, the provisions of
the most favoured nation (MFN) treatment and thecsic commitments on market access

1% See HOEKMAN Bernard, MATTOO Aaditya, Services Teaahd Growth, in MARCHETTI Juan. A., ROY
Martin (editors), Opening Markets for Trade in Seeg. Countries and Sectors in Bilateral and WTO
Negotiations, Cambridge University Press, 20082 p58.

186 Article XXVIII(a).

187 Article 1:3(a).

188 Article 1:3(b).

189 1dem.

19 Article 1:3(c). See also CLERC Evelyne, Le servieslic en droit de 'OMC et de I'Union européenaela
limite de I'Etat et du marché, in TANQUEREL T., BEANGER F (Editors), Le service public, Schulthess,
Zirich, 2006, p.47-117.

48



Madalina DIACONU
International Trade in Gambling Services

and national treatment do not apply to governmeatyrement of services unless they are

acquired with a view to commercial resale or to imsthe supply of services for commercial
sale®!,

Besides the general frame for all services, the &Abntains special rules for financial

service$, telecommunications and air and maritime transgentices.

Obligations contained in the GATS may be categdriggo two broad groups: General
obligations, which apply directly and automaticatyall Members and services sectdtsas

well as commitments concerning market access ariobnah treatment in specifically
designated sectors. Such commitments are laid dowmdividual country schedules whose
scope may vary widely between Members. Any Membefree to expand or upgrade its

existing commitments at any time.

The Agreement applies to services supplied by drigeofour modes of supply, to the extent

that a Member's schedule of commitments does nuta@m any limitations in that respétt

This approach leaves Member States the freedomart dppm some specific binding
provisions, and subject to the need to reciprocatecessions from other Members — to
identify which sectors and sub-sectors of theimecoy they wish to liberalize in the field of
services. These are then listed in the nationadidies of commitments and are covered by
the provisions regarding market access and nattozatinent, albeit subject to any limitations
and conditions that the Members wish to retain piroducé®. The schedules of
commitments containing the listed services aregnaiepart of the GATS and bind the

Memberg®®

91 However, government procurement in some servictes essentially construction, is covered by Ande

of the WTO Agreement. This government procuremegmne@ment is plurilateral and WTO Members are not
obliged to participate to it.

192 For a comment, see MARCHETTI Juan A., Financialv8es Liberalization in the WTO and PTAs,
MARCHETTI Juan A., ROY Martin (editors) Opening Mats for Trade in Services. Countries and Sectors i
Bilateral and WTO Negotiations, Cambridge Univsrs$tress, 2008, pp.300-339.

193 The main General obligations are : MFN (ArticloflGATS) and transparency.

194 A so-called "bottom-up" approach.

1% Articles XVI:1 and XVII:1,

19 Article XX:3.
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For purposes of structuring their commitments, WM2mbers have generally used a
classification system comprised of 12 core sers@aors (according to the Services Sectoral
Classification List, document MTN.GNS/W/120 - hesater the "W/120 document?):

Business services (including professional servécescomputer services)
Communication services

Construction and related engineering services
Distribution services

Educational services

Environmental services

Financial services (including insurance and banking
Health-related and social services

Tourism and travel-related services

Recreational, cultural and sporting services
Transport services

Other services not included elsewhere

The W/120 document — whose legal relevance wildiseussed furthéf® — indicates that

these sectors are further subdivided into a tdtabme 160 sub-sectors.

Sector 10 is dedicated to Recreational, culturdl sporting services and is further defalcated

in sub-sectors ranging from A to" Gambling activities are suitable for the desawipt

197 Available at http://www.wto.org/english/tratop_efg_e/mtn_gns_w_120_e.doc.

198 |n the Chapter referring to théS Gamblingcase.

19 A — entertainment services; B - News agency sesyi€C- Libraries, archives, museums and other m@iltu
services; D - Sporting and other recreational sessiand E — Other.
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under this sectd?® therefore, in order to assess a Member's commitrite relation to
gambling services, to what extent and for which esodf supply, one needs to check that
Member’'s schedule of commitments under sector XDiaterpret the indications provided
thereirf®,

Most Member States wishing to make a commitmeiotr tim exclude gambling services from
their schedules have inscribed such commitmernitrotation under sub-sector 10.D (Sporting
and other recreational services). For example, 8wdths inscribed “None” limitations on
market access for modes 1, 2 and 3 under sectidh, bdit expressly excluded “gambling
activities” from the scope of its commitments und@s section. However, other Member
States have scheduled their commitments on gambéngces in sub-sector 10.A (Bulgaria)
or 10.E (Senegal).

Concerning monopolié¥, the GATS does not forbid their existenper se or that of
exclusive service suppliéfs but subjects them to the unconditional MFN obliyat
Moreover, under Article VIII:2, Members are heldpgrevent such suppliers, if these are also
active in sectors that are beyond the scope of thenopoly rights and covered by specific

commitments, from abusing their position and acomsistently with these commitments.

In addition, Article VIII:4 requires Members to @ the formation of new monopolies to the
Council for Trade in Services if the relevant sedsosubject to specific commitments. The

provisions of Article XXI (Modification of Scheduwsg apply.
[.2. Modes of Supply

Pursuant to Article 1:2, the GATS covers servicgsied:

(@  from the territory of one Member into the territaiany other MembgiMode
1 - Cross-border trade);

20 \we will discuss in details the qualification ofrghling services under this sector when we anallizelS
Gambling case.

201 According to the Guidelines For The SchedulingSpecific Commitments Under The General Agreement
On Trade In Services adopted by the Council ford&€ran Services on 23 March 2001, NONE means no
limitation in that specific sector or sub-sectoNBOUND if the Member wishes to remain free in aegivsector

or mode of supply to introduce or maintain measuresnsistent with market access or national treatm

202\We recall that lotteries are usually monopolistitities. See the Introduction.

293 Article VIII.
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(b) in the territory of one Member to the service caneu of any other Member

(Mode 2 — Consumption abroad);

(© by a service supplier of one Member, through consrakmpresence, in the
territory of any other Member (Mode 3 - Commergedsence); and

(d) by a service supplier of one Member, through tres@nce of natural persons
of a Member in the territory of any other Memberodé 4 - Presence of

natural persons).

Commercial linkages may exist among all four modésupply. For example, a foreign
company established under mode 3 in country A mapl@y nationals from country B

(mode 4) to export services cross-border into aestB, C etc. Similarly, business visits
into A (mode 4) may prove necessary to complemeygseborder supplies into that country

(mode 1) or to upgrade the capacity of a localtaldsshed office (mode 3).

Insofar as gambling services are concerned, thesdesn of supply present several

particularities that we will explore hereinafter.
[.2.1.Mode 1: Cross-Border Gambling

Mode 1 supposes that a user in a Member Statevescservices from another Member State

through its telecommunications or postal infradince.

In the Introduction, we have taken a closer looktls concrete means of supplying
transnational gambling services through Mode 1t,gii®ne, TV services, Interri&t

[.2.2.Mode 2: Tourist Gamblers

Under this mode of supply, nationals of a Membewveniato the territory of another Member
to consume the respective services. Until the ade¢nthe Internet, this was the most

frequently used modality to consume foreign gangosiarvices.

204 5ee the Introduction, Chapter 111.5.

52



Madalina DIACONU
International Trade in Gambling Services

This mode of supply concerned more casinos thdaries or other forms of gambling, and

the practice of building casinos at the state hoiglgquite old. For example, since 1809 when
it opened and until the end of the 1870’s, the GerBaden-Baden casino was one of the
favorite gambling resorts of the French aristocracy bourgeoisie (in that periotes

maisons de jewere prohibited in Frané®).

Consuming gambling services abroad remains a popuéctice nowadays. For example,
until 2002 when casinos were allowed again to opeSwitzerland, Swiss residents had
several foreign casinos available within a few fkilters from their borde?®. Also, in
Macao, in just six weeks of operation, the Venetatime world’s largest casino todayad

already taken in over 2.5 million visitors, mostwdfom were from mainland China.

A study of 2002°” confirmed that border regions are a favorite &itethe development of
casinos, particularly if gambling is prohibited loighly restricted in territories across the
border. For casino operators, this entails a lamece of demand stemming from more than
one national or state jurisdiction. For the locamenunity, a border casino represents the
ultimate in export-based activity; appropriatingdb taxes from casino operators and the
direct, indirect and induced impacts of local cadrased expenditures. For national or state
government, the border casino means the impordofricome and the re-exportation of all
the negative externalities that accompany the garslds they return to their homes on the
other side of the border: gambling-induced addrctisankruptcy, reduced productivity and
social pathologi€§®. Moreover, in some countries casinos at the bomter designed
exclusively for tourists, while the local populatics prohibited to enter. One example in this

sense is the casino open in Jericho, on the RakstiVest Bank.

205 A very interesting debate animated the Frenckeshind press during the French-German war (1870187
the economic crisis that followed, many French lakers believed that re-legalizing gambling wouldphe
rebuild the economy, instead of having importanbants of money flowing into German casinos locatethe
state border. See HOUSSAYE Arsene, La questionjeles — Opinion des moralistes, des journaux et des
hommes politiques, Paris, 1872, FEYDEAU Erneste«établissement des jeux publics en France »s,Pari
1871, LABLET J., “Les Jeux de Hasard au commencémerXIX siécle”, Lyon, 1803, LEROY Xavier, « Le
monde des jeux », Paris, 1893, all available afFteech National Library.

2% For example, a casino at Campione di ltalia, &ag#l enclave encircled by the Swiss Canton of ®icin
several casinos at Divonne, Evian, and Annecy anée, a German casino in Konstance, or an Ausbrinin
Bregenz. All these casinos are within a 300 km eafingm the Swiss capital Bern.

27 FELSENSTEIN Daniel, FREEMAN Daniel, “Gambling olmet Border: Casinos, Tourism Development and
the Prisoner's Dilemma”, in KRAKOVER S. and GRADWS(editors). Tourism in Frontier Areas, Lexington
Books, Maryland, 2002, pp. 95-115.

28 |dem, p.96.
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Apart from casino services, consumption abroadatao concern other forms of gambling,
such as the lottery. This mode of supply was thempe of theLindman case presented

before the European Court of Justice in 2003. & tase, Mrs. Lindman, a Finnish national,
bought a lottery ticket during a stay in Sweden awth the draw organized by the Swedish

lottery compan$f®.
[.2.3.Mode 3: Commercial presence

Under this mode of supply, services are providethiwia Member State by a locally-
established affiliate, subsidiary, or represen&iifice of a foreign-owned and controlled
company. According to one estimate, by 2050 tradservices under Mode 3 alone could
overtake world merchandize tréde The OECD anticipated that service providers can
achieve a far higher level of market penetratiamulgh establishment abroad than through

cross-border service expdrts

For gambling services, this mode of supply supptsssa gambling operator from a Member
State opens a commercial presence in another Meftag¢e. Such possibility obviously

largely depends on the regulatory environment apple to games of chance in the host
country: for instance, if it is feasible to estahlia presence in gambling - permissive
jurisdictions, such as Malta, Gibraltar or sevetakibbean nations, it may be substantially

more difficult or impossible to do so in gamblingestrictive jurisdictions?
[.2.4.Mode 4: Movement of natural persons

Under mode 4, a foreign national provides a semwitein a Member State as an independent
supplier or employee of a service supplier. Thigdenof supply has little application insofar

as games of chance are concerned.

209 As we will see in Part Two, the litigation’s massue was the taxation of that amount, in the fraonk of
Article 49 of the EC Treaty (Finland taxed winninfgem its own lottery differently from those of &hEU
Member States lotteries). The ECJ's answer in ¢hise was that the taxation in a Member State ohings
from lotteries solely where they are organizedtimeo Member States is contrary to Article 49 EC aadnot be
justified on grounds of public interest.

219 See HUFBAUER Gary, STEPHENSON Sherry, "Servicead®&r Liberalization and Future Challenges"
Journal of International Economic Law 10(3), Aug2807, p.609.

2L OECD, “Trade in Services: Negotiating Issues apgraaches”, Paris, 2001.

Z2\We refer the reader to our presentation in thethiction.
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|.3.Market Access and National Treatment

Market access and national treatment are separated GATS

The market accesgrovisions laid down in Article XVI, cover six tgg of restrictions that

must not be maintained in the absence of limitatidine restrictions relate to:

. the number of service suppliers

. the value of service transactions or assets

. the number of operations or quantity of output

. the number of natural persons supplying a service
. the type of legal entity or joint venture

. the participation of foreign capital.

Assuming that a WTO Member agreed to liberalizeadiqular sector, but wishes to impose
any of the six measures here above, such Member indisate its wish in its schedule of

commitments. In the absence of such indicatiomuese to these measures is impermissible.

National treatment(Article XVII) implies the absence of all discrimatory measures that
may modify the conditions of competition to the radment of foreign services or service
suppliers. Again, limitations may be listed to pd®/cover for inconsistent measures, such as
discriminatory subsidies and tax measures, resydesguirements, etc. It is for the individual

Member to ensure that all potentially relevant meas are listed; Article XVII does not

213 Art. XVI.1 GATS reads: “With respect to market ass through the modes of supply identified in Aeti
each Member shall accord services and service isuppif any other Member treatment no less favdardian
that provided for under the terms, limitations @odditions agreed and specified in its Schedule”.
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contain a typology comparable to Article XVI (exde® of frequently scheduled national

treatment restrictions are given in Attachment fidoument S/L/9%4).

The national treatment obligation applies regasdi@swhether or not foreign services and
suppliers are treated in a formally identical waytteir national counterpart. What matters is

that they are granted equal opportunities to coepet

A debated issue at this point regards the relatipnisetween Articles XVI and XVII, i.e. the
discriminatory or non-discriminatory nature of ta@seasures. According to the Scheduling
Guideline$™ and to the WTO jurisprudence, these measurespefoe (e) - type of legal
entity or joint venture — and (f) - the participmti of foreign capital - are not necessarily

discriminatory, i.e. they may affenttional as well as foreign services service suppliers.

In a different viewt'®, it is alleged that the current understandingrieng, and that, for policy
and legal reasons, the response should be negatariet access restrictions coming under
the purview of Art. XVI GATS, to the extent includlén a schedule of concessions, should be
interpreted as concernirigreign suppliers onlyThis relationship is a central issue of th®

Gamblingcase, and will be debated further in the detailealysis of this ruling”.
I.4.General Exceptions

Part Il of the GATS (General Obligations and Difioips) contains exception clauses for
particular circumstances. Regardless of relevanT &Abligations, Members are allowed in
specified circumstances to restrict trade in thenévof serious balance-of-payments
difficulties®® or of health and other public policy conceffisor to pursue essential security

interesté’.

214 Guidelines for the Scheduling of Specific Commititiseunder the General Agreement on Trade in Sesvice
(GATS), S/L/92, available at http://www.wto.org/Rch/tratop_f/serv_f/sl92.doc.

215 Document S/L/93, http://docsonline.wto.org/imrdéditdoc.asp? DDFDocuments/t/S/L/93.doc.

218 MAVROIDIS Petros C., “Highway XVI Re-Visited: ThRoad From Non-Discrimination To Market Access
In GATS”, World Trade Review (2007), 6: 1.

27 See discussion in next chapter.

218 Article XIl.

219 Article XIV.

220 Article XIV bis.
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Insofar as gambling is concerned, the applicabteetxon is provided in Article XIV and it
was used for the first time WS Gamblingurisprudence in order to justify a trade restanti
in cross-border gambling services. While the reseto the exception of “public order” tends
to tackle a “genuine and sufficiently serious thrga] posed to one of the fundamental

interests of societ§?, the concept of “public morals” is not explainectfie GATS.

Before entering into the details of thés Gamblingcase, we note the WTO Secretariat's
statement with regard to the protection of publiorafs and the maintenance of public order
under Article X1V, that "[M]easures to curb obsdgror to prohibit Internet gamblingnight

well be justified on these ground$® (emphasis added).

The issue of cross-border gambling services in G#l'S framework has been broadly
captured in one particular case before the WTOdackting bodies, whose understanding is
essential in order to identify the legal challengest such an issue represents to lawmakers
and judges. Th&S Gamblingcase, presented in the next Chapter, opposedtirerg with

the biggest gambling market to the tiny Antigua d@arbuda, illustrating perfectly the
sensitivity of the gambling topic and the importanfrom the international trade perspective,

of new communication technologies such as theneter

221 Egotnote original 5 to Article XIV.
222 The Work Programme on Electronic Commerce, NoteheyWTO Secretariat, S/C/W/68 (16 November
1998), para. 26.
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[.5.The US Gambling Case

The US Gamblingdispute before the WTO adjudicating bodies, thghtyy commented in
the literature, has advanced our understandingspect to the GATS, especially in the face
of electronic service delivery. It also demonsulaie details how the GATS captures

gambling services.

After a brief overview of the case and of the maiguments brought by the parties, we will
endeavour in this chapter to examine with a cliteyge the main findings of the Panel and
Appellate Body. Also, unresolved issues will be lead followed by an outline of an
alternative solution which could have been appliedyur opinion, by the WTO adjudicating
bodies.

[.5.1.0VERVIEW OF THE CASE AND MAIN ARGUMENTS
OF THE PARTIES

[.5.1.1.Antigua’s Claims and the U.S. Responses

Antigua claimed that the United States’ prohibitiom the cross-border supply of gambling
and betting services and its measures restrictiteynational money transfers and payments
relating to gambling and betting services are iscggnt with: (i) the United States’ Schedule
of specific commitments under the GATS, and (iifidles XVI:1, XVI:2, XVII:1, XVII:2,
XVII:3, VI:1, VI:3 and XI:1 of the GATS.

[.5.1.1.1.The question of the U.S. commitments

Firstly, Antigua submitted that, in its Schedulecommitments under the GATS, the United
States has made a full commitment for the crosddsasupply of services classified under
sub-sector 10.D “Other recreational services (exagmrting).” According to Antigua’s

interpretation, gambling services are definitelywer@d by the concept of “recreational

services”, and are not excluded from the U.S. camemts by the words “except sporting”.
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In response, the U.S. argued that their Scheduts dot reference or rely on the CPC, and
submitted that a proper interpretation of their &tle, without recourse to the CPC, would
show that the United States made no commitmeninessures affecting gambling services.
Also, such conclusion would be sustained by therpretation of the words “recreational”

and “sporting”.

[.5.1.1.2.The measure at issue and the “zero quota”

Secondly, concerning the measure at issue, Antggimmitted that large number of U.S.
federal and state laws adversely affect the abdftyAntiguan service suppliers to provide
cross-border gambling and betting services to amess in the United States. Antigua also
referred to a number of illustrative actions by Uf&deral and state authorities that also
constitute measures inhibiting the provision ofssrborder gambling and betting services
into the United States. In order to facilitate tlegal discussion, Antigua has made a
distinction between two broad types of measurégh@ise which act to prohibit the offering
of gambling and betting servicpsr seand (ii) those restricting international money sf@ns
and payments relating to gambling and betting sesvi

The U.S. replied that, rather than providing anlysis of specific U.S. laws as they relate to
gambling, Antigua was asking this Panel to accepteae assertion as to the effect of such
laws — that they represent a “total prohibition” anoss-border gambling — as proof that the
United States is in violation of its WTO obligat®onThe U.S. further replied that this
approach cannot form the basis forpama facie case in a WTO dispute settlement
proceeding; a party cannot advancerana facie case without linking its evidence and

argumentation to some specific measure(s), andra assertion is not itself a measure.

Then, concerning the zero quota, Antigua submitteat, in view of the decision of the
Appellate Body inUS — Corrosion-Resistant Steel Sunset Revtaw possible to challenge a
total prohibition that is comprised of numerous ‘§pecific legislative and regulatory
provisions;” (ii) “application[s] of such provisisti and (iii) “practice[sF?* It further argues
that, while the Panel needs to establish thatit@sexists, it is not necessary for the Panel or

22 5ee Panel Report on US Gambling, para. 3.102.
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Antigua to establish the definitive list of (andayzed) every law, regulation, application and
practice that is part of the total prohibition. Redjng this point, the defendant itself stated
that putting together all the pieces of its “legisle puzzle” in the field of gambling would be

an impossible task.

The Unites States reiterated that a complainintypaust demonstrate, through evidence and
argumentation, the existence and meaning of thesunegs) purportedly at issue. Antigua
being the party that makes claims about U.S. damkst, it therefore “bears the burden of
introducing evidence as to the scope and meaningsugch law to substantiate that

assertion®?*

. An examination of relevant “specific provisions domestic law is essential to
the assessment of such a claim, and Antigua hagraeided the evidence and argumentation

necessary in order for the Panel to make suchsesasent.

[.5.1.1.3.The alleged violation of Article XVI

Antigua submitted that the U.S. have manifestlyated Article XVI:1 of the GATS, because
they totally impeded cross-border market accespproyibiting all cross-border supply of
gambling and betting services, even though theyrhade a full commitment to the cross-

border supply of gambling and betting services@irtnational schedules.

Furthermore, Antigua alleged that thousands ofisersuppliers of U.S. origin have been
given an authorization to supply gambling and bgtservices (often creating monopolies or
exclusive service suppliers), while it remains irsgble, however, for service suppliers from
Antigua to obtain an authorization to supply sessicon a cross-border basis. Antigua
therefore qualified this complete ban on cross-eostipply as a “limitation on the number of
service suppliers” prohibited by Article XVI:2(af the GATS. It submitted that the United

States measures violated Article XVI:2(a) not omtyestablishing a numerical quota (of zero)
but also as measures creating monopolies or exelssrvice suppliers. Also, the complete
ban on cross-border supply would qualify as a ‘taton on the total number of service

operations” prohibited by Article XVI:2(c) of theAT S.

224 pppellate Body Report on US — Carbon Steel, pH5a.
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The United Stategeplied that Antigua failed to prove the incongsiste of any U.S.
measure(s) with Article XVI of the GATS. Article AVprohibits Members that have
inscribed commitments from maintaining or adoptsig types of measures referred to in its
paragraph 2, sub-paragraphs (a) to (f). For the iU% a mistaken assumption that the
existence of a commitment in the market accessnuolaf a Member’s schedule implies a
generalized commitment not to impede “market actess fact, Article XVI does not
enshrine a general rule prohibiting measures thaede “market access” in whole or part.
Instead, it prohibits only those measures fallinthin the specific categories listed in Article
XVI:2. While Article XVI:1 makes clear that it adesses market access, it is the closed list in
Article XVI:2 that defines the substance of the igation that Article XVI imposes.
Therefore, the Panel should restrict its Article IXtquiry in this dispute to an examination
of whether Antigua has proven that any specific. iln8asures fall within the particular types

of measures listed in Article XVI:2.

1.5.1.1.4.The alleged violation of Article XVII

Concerning the “likeness” of gambling services jed by Antigua with services of U.S.
providers, Antigua presented a long argument tbatices and service suppliers of Antigua
are “like” those of the United States. AccordingAiotigua, the types of games offered from
Antigua are the same as those offered in the Uriiiadles and all involve the winning or
losing of money; the only differences being thgioriof the services and the suppliers and the
mode of supply (cross-border as opposed to comalepresence). These differences,
however, would not be relevant in the context obmmmitment to national treatment of cross-
border supply under the GATS,

The U.S. rejected Antigua's argument, stating thagnores the important distinctions
between different gambling and betting services. &@mple, as a general matter, the U.S.

guoted the National Research Council, which hasidothat “[t]he characteristics of game

22 |n EC-Bananas Ill (US}he panel stated that “[ijn order to establish aabh of the national treatment
obligation of Article XVII, three elements need bt® demonstrated: (i) the (Member) has undertaken a
commitment in a relevant sector and mode of supfiy;the (Member) has adopted or applied a measure
affecting the supply of services in that sector/andnode of supply; and (iii) the measure accoasdrvice
suppliers of any other Member treatment less faalolerthan that it accords to (its) own like senscgpliers”.
Panel Report on EC — Bananas lll (US), para. 7.314.
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technologies, such as the number of gambles offpexdtime period, the physical and
informational environment of games, game rulesedpa play, probabilistic structure, cost
per play, and jackpot size, appear to affect gamgbjireferences and habft€ Internet
virtual casinos are “unlike” real casinos in thag true object of the bet or wager in a virtual
casino is the generation by a software algorithraomhe random number. They are governed
and controlled by a computer rather than by theslafsthe physical world. The U.S. further

submitted that Antigua also ignored potentiallyeveint differences in service suppliers.

Concerning the “treatment no less favorable” coadjt Antigua argued that the United
States’ measures at issue disfavor services amitcesesuppliers of other WTO Members
compared to services and service suppliers of Orfiiates origin, which is in violation of
Article XVII.

The U.S. replied that Internet gambling restrictic@apply equally within the United States,

therefore there is no violation of the nationahtreent obligation.
[.5.1.1.5.Exemptions under Article XIV

Anticipating a defense argument on Article XIV, Agua noted that this article had not yet
been interpreted by panels or the Appellate Bodywéter, the interpretation and application
of Article XX of the GATT 1994 by the Appellate BpdWTO panels and GATT panels
could provide useful and relevant guidance, padityiso because the text of Article XIV of
the GATS and Article XX of the GATT 1994 is largatentical.

By analogy, Article XIV of the GATS would requiretavo-tiered analysis: first, provisional
justification of a measure as “necessary”’ underafrtbe subparagraphs and, second, further
assessment of the measure under the “chafféali’ Korea — Various Measures on Betife
Appellate Body confirmed the “necessary” test addgiy the Panel ilS — Section 331.e.
that a measure is not “necessary” when “a WTO steisi alternative measure which the
Member concerned could “reasonably be expectednfuay” is available, or whether a less

WTO-inconsistent measure is “reasonably availaldleKorea — Various Measures on Bgef

226 panel Report on US Gambling, para 3.153.
227 pppellate Body Report on US — Gasoline, p. 22; dgte Body Report on US — Shrimp, paras. 119-121.
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the Appellate Body has also outlined a weighing balncing process that is comprehended

in the “reasonable alternative” test of the GATh&laeportUS — Section 337

For the US, remote supply of gambling raised sigaift concerns relating to the maintenance
of public order and the protection of public morgambling by remote supply is particularly
vulnerable to various forms of criminal activityspecially organized crime. Maintaining a
society in which persons and their property exes¢ fof the destructive influence of organized
crime is both a matter of “public morals” and orfe“mublic order”. According to the US,
these grave concerns met the high standard forutgerand sufficiently serious” threats to a
fundamental interest of society, as required in d¢hse of “public order” by footnote 5 of
Article XIV.

[.5.1.2.DSU Findings and Subsequent Procedures

The report of the Panel was issued on 10 Novem@e@# 2ollowed by the issuance of the
report of the Appellate Body on 7 April 2005, arfte tDispute Settlement Body (DSB)
adopted these reports on 20 April 2005.

In its report, the Panel found that the U.S. hadated Article XVI of the GATS, and that it
had failed to demonstrate that the measures werasjonally justified under Articles XIV(a)
and (c) nor the “chapeau” of Article XIV. The pamelercised judicial economy with regard

to Article XVII and did not examine the consisterafithe U.S. measures with this Article.

Both parties appealed certain legal interpretatidaseloped by the panel. In 2006, the
Appellate Body reversed some aspects of the Pafietlsngs, and found that the U.S. had
demonstrated provisional justification under AeickIV(a), but had failed to do so for the
chapeau. The Appellate Body concluded that the ureasat issue were justified by grounds

of public morality and public order.

On 19 August 2005, an arbitrator established urdaacle 21.3(c) of the DSU determined
that the "reasonable period of time" for the Unifdtes to implement the recommendations
and rulings of the DSB in this dispute was 11 msrahd 2 weeks from the date of adoption

of the Panel and Appellate Body Reports by the DSBe United States was consequently
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awarded until 3 April 2006 to bring its measures iconformity with its obligations under the
GATS.

On 6 July 2006, Antigua requested the establishroérat panel under Article 21.5 of the
DSU. At its meeting on 19 July 2006, the DSB nefdrthe matter to the original panel, if
possible. The report of the Article 21.5 compliampanel was adopted on 25 May 2007. The
compliance panel found that the United States hieldfto comply with the recommendations

and rulings of the DSB in this dispute.

On 21 June 2007, Antigua requested authorizatiom fthe DSB, under Article 22.2 of the
DSU, to suspend the application to the United Stafeconcessions and related obligations of
Antigua under the GATS and the TRIPs amountingnt@anual value of US$3.443 billion.
The appointed arbitrator’'s decision, issued on Ztdnber 2007, determined that Antigua
may request authorization from the DSB to suspedmal dbligations under the TRIPS

Agreement at a level not exceeding US$21 millionueatly.

As a result of the&JS Gamblingdispute, the United States initiated proceduredetuiGATS
Article XXI — which allows WTO Members to modify avithdraw GATS commitment&® —

in order to renegotiate its commitment involvingcreational service%®.

228 Article XXI provides that countries wishing to mifydor withdraw GATS commitments must offer to make
“compensatory adjustment” by including new commitisein their schedules. On May 4, 2007, the United
States filed with the WTO a notification to the @ail for Trade in Services stating its intentionrtmdify its
commitment for ““other recreational services"plieitly exclude gambling and betting servicesalctordance
with the procedural schedule set out in the WTO uboent S/L/80, "Article XXI Procedures”, on Junet@2
United States received notice from eight WTO Meml{@ntigua and Barbuda, Australia, Canada, Costa,Ri
the European Communities, India, Japan and Mata)they consider that their benefits under the GAifay
be affected by the proposed modification. Consetljjeconsistent with Article XXI:2(a) of the GATShe
United States has entered into negotiations wigsghNVTO Members with a view to reaching agreemeratny
necessary compensatory adjustment. The aim of segbtiations and agreement shall be to maintaieneml
level of mutually advantageous commitments not les®rable to trade than that provided for in the&sU
gzghedules of specific commitments prior to suclotiations.

http://www.ustr.gov/Document_Library/Press_Rele&X#37/December/Statement_on_Internet_Gambling.html.
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[.5.2.ISSUES RESOLVED BY THE DISPUTED
SETTELEMENT UNIT

[.5.2.1.The measure at issue and the “zero quota”

The WTO adjudicating bodies tackled the issue oétivér a total prohibition on the cross-
border supply of a service in respect of which # foarket access commitment was
undertakenif casy gambling and betting services) can be deemedrketaccess limitation

falling under Articles XVI:2(a) and XVI:2(c) GATSven if this prohibition does not contain
any express reference to numbered units. This heéirst dispute that gave the opportunity

to the DSB to define the scope of the market acokkgation.

We recall that Antigua’s request for the establishmof the Panel listed as challenged
“measures” federal and state laws as well as cdadsions, state Attorneys’ General
statements, websites and agreements between Ud@ceament agencies and credit card
companie$® In its submissions, Antigua argued that all afsih “measures” constitute a
“total prohibition” on the cross-border supply o&mbling and betting services that is
inconsistent with the United States’ obligationsleinthe GATS. The United States disagreed
with this view, stating that a “total prohibition8 not a “measure” within the meaning of the
Dispute Settlement Unit (DSU) and the GATS.

1.5.2.1.1.DSU Findings

The DSU found that the relevant legislation wasviged in Article 1:3 GATS*
Article XXVIlI(a) and (c) GATS?? Article XXIll GATS?*® Article 3.3 DSU** and Article
6.2 DSU™.

20 Request for the Establishment of a Panel by Aatigrnd Barbuda, WT/DS285/2.
%1 Article 1:3 of the GATS reads as follows:

"[M]easures by Members' means measures taken by:

(i) central, regional or local governments and atitles; and
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The U.S. requested for a preliminary ruling on ikg&ie, contending that a “total prohibition”
could not be a “measure”. The panel found thatas wo premature to make a ruling on the
matter. The U.S. then argued that Antigua, by n@kis “total prohibition” claim, had not
established arima faciecase of violation by the U.S. of Article XVI of tig@ATS.

In order to define the term “measure”, the Panfdrred to the interpretation given WS —
Corrosion-Resistant Steel Sunset Refiéwin principle, any act or omission attributable to
a WTO Member can be a measure of that Member foposes of dispute settlement
proceedings The acts or omissions that are so attributatdeia the usual case, the acts or
omissions of the organs of the state, including¢haf the executive branch. [.instruments
of a Member containing rules or norms could congtita ‘measure’, irrespective of how or
whether those rules or norms are applied in a patar instance” (emphasis added).
Therefore, the Panel agreed that the definitiorinoéasures” under the GATS as well as
jurisprudence regarding the interpretation of teisn in the context of the DSU indicates a

broad reading of the term under the GATS.

(i) non-governmental bodies in the exercise of pmmdelegated by central, regional or local govems or
authorities.

In fulfilling its obligations and commitments unddre Agreement, each Member shall take such rebtona
measures as may be available to it to ensure absigrvance by regional and local governments atftbaties
and non-governmental bodies within its territory."

232 Article XXVI1I(a) of the GATS provides that "meas! means:

"[Alny measure by a Member, whether in the formadéw, regulation, rule, procedure, decision, adstiative
action, or any other form."

In addition, Article XXVIlI(c) provides that "meases by Members affecting trade in services" include
measures in respect of:

“(i) the purchase, payment or use of a service;

(ii) the access to and use of, in connection wlid $upply of a service, services which are requirgdhose
Members to be offered to the public generally;

(iii) the presence, including commercial preserafepersons of a Member for the supply of a seriic¢he
territory of another Member."

233 Article XXIII of the GATS provides that:

"If any Member should consider that any other Menfhai#s to carry out its obligations or specificramitments
under this Agreement, it may with a view to reagha mutually satisfactory resolution of the mattave
recourse to the DSU."

234 Article 3.3 of the DSU provides that:

"The prompt settlement of situations in which a Mbemconsiders that any benefits accruing to itadiyeor
indirectly under the covered agreements are benpgired by measures taken by another Member isiggs®
the effective functioning of the WTO and the maiatace of a proper balance between the rights alightibns

of Members."

235 Article 6.2 of the DSU provides that the requestthe establishment of a panel:

"[S]hall ... identify the specific measures at issared provide a brief summary of the legal basis haf t
complaint sufficient to present the problem cledrly

236 pppellate Body Report, United States — Sunset &ewf Anti-dumping Duties on Corrosion-Resistant
Carbon Steel Flat Products from Japan, WT/DS244RARHopted 9 January 2004, as modified by the Ameel
Body Report, WTDS244/AB/R.
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However, the Panel decided that:

“[n]otwithstanding the broad concept of “measurastler the GATS and the DSU, [...], in
the circumstances of this case, the alleged “fotahibition” on the cross-border supply of
gambling and betting services describes the alledfxtt of an imprecisely defined list of
legislative provisions and other instruments aadnot constitute a single and autonomous
“measure” that can be challenged in and of itselen if it is claimed that, together, these

legislative provisions and other instruments reguk total prohibitiori (emphasis added).
Its arguments were the following:

Firstly, Antigua’s use of the term “total prohibition” wa®ne by way of description of an
alleged effect to which it takes objection, naméhe fact that Antigua’s suppliers are
prohibited from providing gambling and betting sees in the United States on a cross-
border basis. However, the Appellate BodyJs — Corrosion-Resistant Steel Sunset Review
made it clear that “instruments of a Member corntgrrules or norms could constitute a
‘measure’™ that may be the subject of challenge under the D$idrefore, a “total
prohibition” as explained by Antigua cannot be ¢amsd as an “instrument” within the
meaning ascribed to that term by the Appellate Boégause it is description of an effect

rather than an instrument containing rules or norms

SecondlyAtrticle 6.2 of the DSU requires that measuresdpecifically” identified in a panel
request, which in the Panel’s view was not the .cAséigua had listed more than 90 laws in
its Panel request; however, it had not made cléachwof these laws and which provisions of

these laws should be examined as part of the al&geal prohibition".

Thirdly, the Panel recalled that the identification of tiallenged measures is critical not

only in terms of defining the Panel’'s terms of refece and informing the defending party of

%7 Moreover, Antigua replied to the Panel’s clarifioa request that : "It is important to note .atttntigua has
cited all these laws in its Panel request in otddve as comprehensive as possible, not becabsédves that
each law is an essential part of a "puzzle" witholich there would be no total prohibition. ... mokthe laws
cited in the Panel request are prohibition lawg twuld be applied independently of each other rmhibit

cross-border supply from Antigua." (emphasis added)its first oral statement, Antigua underlinele t
complexity and ambiguity as well as the overlapMeein federal and state laws made it "very difficolidentify

with complete precision all laws and regulationgtaf United States that could be applied in théipiton of

the cross-border supply of gambling and bettingises." Antigua also stated that it finds it "wefsi and

unnecessary" to engage in such an identificatienoise.
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the legal basis of the complaint so that it caredéfitself, but also because the challenged
measure, if found to be in violation of a WTO agneat, must be brought into conformity
with that agreement pursuant to Article 19.1 of ®8U. In this view, the ability of an
instrument to be brought into conformity with a WTAgreement is an important
consideration in determining whether or not a meabas been sufficiently identified for the
purposes of the DSU and the GATS. Therefore, itlditne impossible for the United States
to implement a DSB recommendation to bring a “godlun” into compliance with the
GATS pursuant to Article 19.1 of the DSU, when iapiecisely defined puzzle of laws forms
the basis of the “total prohibition” that has beedentified by Antigua as the challenged
measuré>® Also, monitoring the implementation process parguo Article 21.6 of the DSU

would be in this case impossible.

Finally, since Members’ national laws are always presutadae compatible with the WTO
Agreement>®, the Panel argued that Antigua as the complaipangy bearshe burden of
properly identifying measurewith some detail and explanation so as to allow tthited
States to defend itself adequately. The fact thatinited States has admitted a total or partial
prohibition on the remote supply of certain gamdplamd betting services under U.S. law does
not relieve Antigua of its obligation to specifigalidentify and demonstrate WTO

inconsistencies that result from such a prohibition

In conclusion, the Panel decided that Antigua isemtitled to rely upon a “total prohibition”
on the cross-border supply of gambling and betsexyices as a “measurpér se but rather

must identify which measures could be regardedaating the obligations under GATS.

This vision was upheld by the Appellate Body, whodmcluded that, “without demonstrating
the source of the prohibition, a complaining pan@y not challenge a “total prohibition” as a
“measure”per se in dispute settlement proceedings under the GATS”

238 |Indeed, it could be said that Antigua itself hakrmwledged this. Antigua submits that "Antiguad an
Barbuda needs to ensure that, at the stage wheunited States needs to implement any recommendatiod
rulings resulting from this proceeding, the Unittes cannot take the position that it needs wndnonly the
Wire Act and can continue to apply its other prdfobn laws. This is particularly important becaugejen the
huge amount of American legislation on gambling betting, it cannot be excluded that Antigua andbBda
has been unable to identify all domestic laws tmatld possibly be applied against the cross-bosdeply of
gambling services." : Antigua's first oral statem@ara. 22.

239 pppellate Body Report on US — Carbon Steel, pht4.

240 appellate Body Report odS Gamblingpara.126.
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The Panel then asked Antigua to mak®iena faciecase identifying the measures at issue. It
proceeded to a laborious approach to examine the ahifederal and state laws, court

decisions, state Attorneys’ General statements,sieh and agreements between U.S.
enforcement agencies and credit card companiesmiszsby Antigua. After putting aside the

“specific applications” and “practices”, consideredbe only support allegations, the Panel
went on to examine the state and federal laws tiye@intigua, and it divided them into those

that were consistent and inconsistent with the GAgommending that only the latter

category of laws be brought into conformity witle tBATS. In so doing, the panel found that
Antigua had established @ima faciecase in respect dhree federal lawsnd eight state

laws** out of the nine federal laws and 84 state lavisdisn Antigua’s panel request.

The Appellate Body however disagreed with the Pangéw. It stated that “[iln none of
Antigua’s submissions to the Panel was the wayhitlwthese measures operate explained in
a manner that would have made it apparent to tmelPand to the United States that an
inconsistency with Article XVI was being allegedtlwirespect to these measures. Thus, we
see no basis on which we can conclude that Antgydficiently connected the eight state
laws with Article XVI and thereby establishedpema faciecase of inconsistency with that

provision”.

The “measure at issue” was therefore narrowed ¢oWthire Act*? the lllegal Gambling
Business A" and the Travel Aét”.

241 The federal laws in question were the TransmissibWagering Information Act, 18 U.S.C. § 1084 (mor
known as “the Wire Act”), the Interstate or Foreifravel or Transportation in Aid of Racketeeringit&prises
Act, 18 U.S.C. § 1952, and the Prohibition of Iiégambling Business Act, 18 U.S.C. § 1955 (para2®),
while the state laws were those of Colorado, Lamaj Massachusetts, Minnesota, New Jersey, New, York
South Dakota and Utah.

242 The Wire Act of 1961 provides the following: "Whae being engaged in the business of betting oeviag
knowingly uses a wire communication facility forettransmission in interstate or foreign commercbai$ or
wagers or information assisting in the placing efsbor wagers on any sporting event or contesfprothe
transmission of a wire communication which entitlles recipient to receive money or credit as altedibets
or wagers, or for information assisting in the plgcof bets or wagers, shall be fined under thile tor
imprisoned not more than two years, or both". Thotlge Act was clearly written with the intent obgping
bookmaking through the telephone and as such iygesof an entity like the Internet was not conceiag its
conception, it was until 2006 the only federal lashich has been employed in the successful conviatioa
foreign Internet gambling website proprietor. THere, although one may be hesitant to try and pass the
wording of an Act written in 1961 to the “wire” tegology available in 2005, as this is the only ssstul
regulation to be used by the U.S. government, isdimg does indeed require further examination. Aoée
specifically makes it a crime for an individualaarporation to be involved in the “transmission. irdbrmation
assisting in the placing of bets or wagers on gorting event or contest.” When applied to the esnhbf
Internet gambling, such wording leaves much roomiffierpretation. The specific reference in the Amt
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[.5.2.1.2.Critique

The WTO adjudicating bodies’ approach has been asoapically scrutinized in the
aftermath of US — Gamblifg. With respect to the question of the “zero-quotahjle one
author conceded that “the Appellate Body corredtiierpreted Article XVI GATS by

examining the measures at issue under this provisig]”%*°

(in this opinion, “it is not the
form that this [restrictive] measure takes thatl Watermine the applicability of any of the
Article XVI:2 subparagraphs, but rather the quatitie nature of such a measure, irrespective
of whether this quantitative nature is expressedumbers”), the majority of commentators
were reserved, to say the least, as to the cossstof the panel's and Appellate Body’'s

argumentation.

(DInterpretation of subparagraph (a) of GATS Article XVI:2

sporting events raises the question of whetherAttteshould be confined in its jurisdiction to jusiose acts
involving sports. As well, the wording in the Achigh states, “information assisting in the placofdgets or
wagers”, leaves open the question of whether Ietesites which link to gambling sites or those whizovide
the current sporting lines are providing such infation and are therefore leaving themselves open to
prosecution. Further, as the Act only covers “tnaissions of wire communication”, this leaves it gmatally
vulnerable to attack by counsel with respect to ltiternet. Not all Internet communications are amtdd
through wired communication (wireless connectioostinue to grow) and further, as noted by the GAgelf,
the phrase may be “ambiguous as it applies torttezriet.” (United States General Accounting Offidaternet
Gambling. An Overview of the Issues" Report, GAOS8® December 2002, p.12, available at
http://www.gao.gov/new.items/d0389.pdf). For a liert analysis, see COHEN Michael G., "Pocket Ac&'s:
Comprehensive Look At The Legality Of Off-Shoredmtet Gambling Within The USA" (2005, May).

243 ps part of its effort to curb organized crime aspkcifically racketeering, in 1970 as part of theyaized
Crime Act, the United States passed the lllegal BHamg Business Act. In order to prove a prima facese
under this statute, the government must estalitishthere is a gambling operation which (1) isimlation of
state or local law where it is conducted, (2) ivesl five or mores persons (not necessarily the sam@eople)
and (3) remains in substantially continuous opernator more than thirty days or has a gross reverfi$2,000
in any given day. (RODEFER Jeffereylll¢gal Gambling Business Act of 1970Available online at
http://www.gambling-law-us.com/Federal-Laws/illeggmbling.htm).

244 The Travel Act of 1961 makes it a criminal acgvior one to use “interstate or foreign commercéhvie
intent to distribute the proceeds of any unlawfctivity.” As noted by the United States General duuting
Office, "Internet Gambling. An Overview of the IssuBgport, supra, under the Act “unlawful activitycludes
any business enterprise involving gambling in viola of the laws of the state where the gamblirges$aplace
or of the Unities States.”

245 See notably MAVROIDIS Petros C., Highway XVI Resited: The Road From Non-Discrimination To
Market Access In GATS, World Trade Review (2007),  PAUWELYN Joost, Rien Ne Va Plus:
Distinguishing Domestic Regulation from Market Assén GATT and GATS, in 4 World Trade Revew (2005)
131; ORTINO Federico, Treaty Interpretation and YW&O Appellate Body Report in US — Gambling: A
Critique, Journal of International Economic Law P(117-148, 2006,; KRAJEWSKI Marcus, National
Regulation and Trade Liberalization in Servicesuw@r Law International, 2005; and DELIMATSIS
Panagiotis, Don’'t Gamble with GATS — The Interactimetween Articles VI, XVI, XVII and XVIII GATS in
the Light of the US — Gambling Case, Journal of M/@irade vol.40 no.6 December 2006.

246 DELIMATSIS Panagiotis, "Don’t Gamble with GATS'ygra p.1061.
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As we have noted above, for the United States aobatie remote supply of gambling and
betting services does not fall within the list obpibited measures under Article XVI since it
was not expressed in the form of a numerical quekele for Antigua, the U.S. ban is caught
by Article XVI because it has the effect of a zeuota by limiting to zero the number of
service suppliers or their output. Both the Pamel Appellate Body agreed with Antigua on
the proper scope of Article XVI GATS.

Several authors have criticized the adjudicatingié® approacH’. Besides certain weak
points in the Appellate Body's textual analysisAaticle XVI, commentators have deplored
the striking absence of any consideration of thantext’ of the provision at issue and the

‘object and purpose’ of the GATS.

The Appellate Body starts by referring to the amibiigof dictionary definitions as to the
scope of the word ‘form’ in Article XVI:2(a), whicleads it to conclude that this term has a
‘broad meaning’ and ‘must not be interpreted asgibing a rigid mechanical formuf4®
Through dictionary definitions, it also interpretsumerical quota” to be essentially a
guantitative restriction (zero being quantitatimenature). Therefore, the ban of remote supply
of gambling services amounts to a zero quota. €h®ming important question was whether,
for purposes of Article XVI:2(a), a humerical quateludes a ban on the remote supply of

gambling services, which has an effect equivalerst zero quota.

According to several commentators, in order to amswolistically this question, the
adjudicating bodies should have turned to the ‘extiitand “object and purpose” of the
GATS. Or, it was argued that their absence in tgaraent is “perhaps the weakest (and most
disappointing) part of the Appellate Body’s intexgative exercise in US — Gamblifg® “It
seems quite odd that in order to understand theren@nd function of Article XVI (for the
first time before the Appellate Body), no considiera is given to the Agreement’s other
general disciplines, in particular Articles VI adVIl” %*°. Also, no mention is made of the

Understanding on Commitments in Financial Serviedsch constitutes an alternative

247 See especially ORTINO Federico, Treaty Interpretatind the WTO Appellate Body Report in US —
Gambling: A Critique, Journal of International Eoomic Law 9(1), 117-148, 2006, p.133.

248 pppellate Body Report US — Gambling, para 226.

249 see ORTINO Federico, Treaty Interpretation andWAEO Appellate Body Report in US — Gambling: A
Critique, supra, p.135.

0 dem, p.137
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approach to that covered by the provisions of Radf the GATS (namely, Articles XVI,
XVII and XVIII) with regard to financial servicé¥.

The same commentator argues that Article XVI simmighibits Members from employing
certain types of regulatory instruments; in othesrdeg, it may be said that in itself the
normative content of Article XVI is much strictenca more demanding than the normative
content of Articles XVII and VI:82 From this strict content it would seem "cleamirehe
1993 Scheduling Guidelines that the list of limdas in paragraph 2 of Article XVI is an
exhaustive list. Thus, the types of measures listetle second paragraph would exhaust the
types of market access restrictions prohibited byicke XVI, in particular by the first
paragraph of Article XVI?*3. Extending the prohibition of Article XVI to meass that have
an effect equivalent to a quota (whether it be @a&equal to, or greater than, zero) would run
a serious risk of de facto banning any type of detrogegulation with a restrictive effect on
the flow of services, thus tilting the balance avdr of multilateral liberalization to the

detriment of domestic regulatory prerogatfés

In this view, it would thus be unconceivable the trafters of the GATS included within the
category of ‘incriminated’ measures in Article X¥hy domestic regulation which has simply
an effect equivalent to a quota (i.e., restrictexgress to national marketS}. Banning

(online) gambling, like imposing an entry exam leavyers or a minimum capital requirement

for banks, undeniably pursues legitimate policyecbyes. It seems to follow that, even if

1 dem, p.140.

%2 |dem, p.138.

23 panel Report, US — Gambling, above n 2, paras86®2999. See RAWORTH Philip, Trade in Services —
Global Regulation and the Impact on Key Servicea@scNew York, Oceana Publications, 2005, pp. 36-3

4 ORTINO FedericoTreaty Interpretation and the WTO Appellate Bodpdein US — GamblingA Critique,
supra, p.141. Also, see PAUWELYN JodRten Ne Va Plus: Distinguishing Domestic Regulafiem Market
Access in GATT and GAJTI8 4 World Trade Revew (2005) 131 at 158-59 &gl 1

255 »without denying the fact that the known averstoward ‘quantitative restrictions’ in the field afade in
goods undoubtedly influenced the drafting of AditVI GATS, it seems that, more than their ‘quaattite’
nature, the common feature characterizing the mesasfalling within Article XVI GATS (and Article XI
GATT) appears to lie in the presumed absence efjimate public policy justifying such measureslight of
the rigid discipline to which they are subject (gerprohibition), it is indeed plausible that, e tmind of the
treaty drafters (and the neo-liberal economistpirimgy them in the late 1980s) the underlying nadile of
Article XVI is a presumption that the measureselisin subparagraph 2(a)—(f) generally lack anytilegite
policy justification (in much the same way as gqsotad other restrictions on the importation of ggbd
ORTINO Federico, Treaty Interpretation and the WA@pellate Body Report in US — Gambling: A Critique,
supra, p.142.
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these types of measures potentially restrict maakeess, they should not be subjected to the

rigid approach (per se prohibition) of Article Xa7.
(iNA Non-Discriminatory Zero-Quota Is Not A Quota Under Article XVI

Another critique which was brought to the adjudimgitbodies’ approach is that it wrongly
qualified a total prohibition of a service agjaantitativezero-quota, falling under Article
XVI%°7,

According to this approach, the first question veedto ask when analyzing the compliance
of a trade-restrictive measure with the GATS is tlvbe such measure uantitative or
qualitativein naturé*® Quantitative limitations arditnitations relating to numberg®®. With

the exception of measures falling under (e), al thher measures listed in Article XVI:2

involve quantitativerestrictions.

In this author’s view, a zero-quota (or total ptmtion of a service) is not a quota in the sense
of Article XVI, but rather aqualitativelimitation. “A zero-quota reflects a judgment thlhée
service (perhaps further specified by mode of mithe somehow so objectionable or
problematic that it should not be allowed at allcl$ a judgment is essentially qualitatit’”

Therefore, when referring to a quantitative resiic (a quota) we imply, for example, a
number of services or service suppliers (e.g. Skdamllowed to operate in a country).
Oppositely, when speaking of zero services or sersuppliers, we understand that there is
no marketfor that service, which implies qualitative prohibition, and not just a simple

guantitativerestriction.

26 ORTINO Federico, Treaty Interpretation and the WA@pellate Body Report in US — Gambling: A Critique
supra, p.143.
735ee an excellent analysis by REGAN Donald H., ABling paradox: Why an origin-neutral “zero-quots”
not a quota under GATS Article XVI, 41 Journal ob¥M Trade December 2007, p.1297.
258 i

Ibidem
29 pppellate Body Report odS Gamblingpara. 225.
%0 REGAN Donald H., A Gambling paradox: Why an origieutral “zero-quota” is not a quota under GATS
Article XVI, supra, p.1307.
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A quantitative restriction (or n-quota, as oppoged zero-quot®’) of foreign supply
presumably incarnates protectionist measures, walthnder Article XVF®? (for example, if

a country allows not more that 5 foreign banksgerate on its territory, this would qualify as
an origin-specific quota within the meaning of Ak XV1).

A qualitative restriction (or zero-quota) can affdémth domestic and foreign supply; a
country may decide to completely shut down the miank a specific service field (origin-

neutral zero-quota), or it can decide to only pbdhioreign supply of that service (origin-
specific zero-quota). In this latter case, it igumd that the foreign supply prohibition is
objectionable, “but it is the origin-specificity wah makes it soAn origin-specific zero-quota

is a core violation of Article XVII, and it shoulde dealt with under Article XVH°

(emphasis added).

We agree with the analysis thak@ro quotas primarily a qualitative prohibition, and not a
simple limitation in the number of services prowdder of service providers. If such a zero
guota is origin-neutral, it is equivalent to thesabce of a legal market for the specific service
in question. Taking this argument and applyin@itheUS Gamblingcase, it results that the
right questions which the WTO adjudicating bodieewdd have asked in order to determine

whether the U.S. measures were or not GATS contgdianthe following:

. Does the USA prohibit remote gambling for domesticl foreign suppliers
alike? If yes, there is no market for remote gantpin the USA, and thus no

market access can be claimed by interested foseigpliers.

. If, on the contrary, a domestic market exists, ttiees the USA allow: (i) only
a limited number (higher than zero) of foreign géinbproviders to enter its
market? If the answer is yes (and assuming the hhS.undertaken market
access commitments with respect to this serviba)) the restrictions imposed
on foreign supply are a violation of Article XVIy dii) no foreign gambling
providers (zero-quota)? If yes, such prohibitioma an issue under Article
XVI, but it can be scrutinized under Article XVEnd finally,

%1 hidem
%2|dem p.1308.
283 1hidem
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If the U.S. is found to have violated its obligaisounder Article XVI and/or

XVII, are its measures justifiable under Article\)d

Assuming that the above analysis could have bequdiaious alternative for the WTO
adjudicating bodies in this case, we will re-examin Chapter 1.6 Antigua’s complaint and
the U.S. measures in a different light, especialgrder to re-position the analysis between
Articles XVI and Article XVII.
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[.5.2.2.The question of the U.S. commitments

The disputing parties disagreed with the scopéhefU.S.’s specific commitment in relation

to gambling and betting services.

In the U.S. Schedule, the word “NONE” was inscribedespect of limitations on market
access for mode 1 and mode 2 supplies under thdinged 0. Recreational, cultural and
sporting services... D. Other recreational servicexcépt sporting)”.For Antigua, the
United States have made a full market access éultirmtional treatment commitment for the
cross-border supply (mode 1) of “gambling and begttiservices. The United States denied
the claim altogether, contending that its Schecwa&es no such commitment.

.5.2.2.1.DSU Findings

The Panel's analysis started with the analogicédsrwof interpretation of GATT as an
international treaty. As stated by the Appellatel3in EC — Computer Equipméfit, “Tariff
concessions provided for in a Member’s Schedule farg reciprocal and result from a
mutually-advantageous negotiation between impoimg) exporting Members. A Schedule is
made an integral part of the GATT 1994 by Articl& lof the GATT 1994. Therefore, the
concessions provided for in that Schedule aregdatte terms of the treatis such, the only
rules which may be applied in interpreting the megrof a concession are the general rules

of treaty interpretation set out in the Vienna Cemton”. (emphasis added).

()Interpretation through Article 31 of the Vienna Convention

(a)The Panel’s view

#pppellate Body Report, European Communities - QustcClassification of Certain Computer Equipment,
WT/DS62/AB/R, WT/DS67/AB/R, WT/DS68/AB/R, adopte@ 2une 1998, DSR 1998:V, 1851.
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Pursuant to Article 31 of the Vienna Conventfnthe U.S. Schedule must be interpreted in
good faith in accordance with tledinary meaningo be given to the terms of the Schedule
when readn their contextand in light of theobject and purposef the GATS and the WTO
Agreement. Of particular relevance for the Panek wae principle of “effective treaty

interpretation®®®, whereby all terms of a treaty should be giveneamning.

The Panel then proceeded to examining the ordimagning of the wordsporting to see if

it includes ‘gambling and, thus, confirms that the United States hadem@ commitments
for gambling and betting services in sub-sectoD1® wide range of English language
dictionaries was used to this purpose and evesigmficance of French and Spanish words
“sportif” and “deportivos” was taken into considéoa®®’. The same linguistics analysis was
undertaken for the words “recreational” and “erainmnent”, to examine if their ordinary

meaning included gambling.

The Panel noted on this point that the ordinary mmgpof the words “Other recreational

services (except sporting)” and “entertainment ises/ leaves a number of questions open
and does not allow it to reach a definitive condnson whether or not the U.S. Schedule
includes specific commitments on “gambling andibgtservices” in sector 10 (Recreational,

cultural and sporting services).

A contextual and teleological analysis followed ¢me contextof W/120 and the 1993
Scheduling Guidelines, and in light of the GA®S§ect and purpogeat the end of which the
Panel concluded the following:

“6.110 In its interpretation of the U.S. Schedule in light Article 31 of the Vienna

Convention, the Panel noted that dictionary deifom$é of key terms in that Schedule
(“entertainment”, “recreational”, and “sporting”) do not exclude that gambling and betting
services could be covered under sub-sector 10.(hefU.S. Schedule. We also found that
these definitions are less than conclusive. TheeP#ren examined the terms of the U.S.
Schedule in the context of W/120 and the 1993 &thgdGuidelines and found that, where
the U.S. Schedule follows W/120 without any clegpadture and in the absence of any

%% vienna Convention on the Law of Treaties, 196%mefter the “Vienna Convention”.
#°Appellate Body Report on US — Gasoline, p. 23.
%7 panel Report on US Gambling, paras. 655 to 660.
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specific definition, there would be reason enoughMembers to believe that the scope of
sub-sector 10.D in the U.S. Schedule correspondiabof W/120 and the corresponding
CPC numbersThus, the Panel believes that the U.S. Scheduleadran the light of
paragraph 16 of the Scheduling Guidelines, can b&derstood to include a specific
commitment on gambling and betting services undabssector 10.D (Recreational services

(except sporting} emphasis added).

The Panel then resorted to Article 32 of the Vie@anvention (supplementary means of
interpretation), to confirm the meaning impartedstin-sector 10.D of the U.S. Schedule on

the basis of its examination under Article 31.

(b)The Appellate Body’s view

The Appellate Body however had some reservatiomcarning the Panel’'s argument. It
disagreed with the Panel's findings in determinitng ordinary meaningof the word
“sporting”; then, it opposed the Panel's charagtion of the W/120 document and 1993
Scheduling Guidelines asdntext for the interpretation of the U.S. Schedules.

First, the Panel's reasoning ,which simply equabed“ordinary meaning” with the meaning

of words as defined in dictionaries, was considéoedmechanical.

Secondly, the Panel failed to have due regarchéofact that its recourse to dictionaries
revealed that gambling and betting can, at leasbme contexts, be one of the meanings of
the word “sporting”.

Thirdly, the Panel failed to explain the basisifsrecourse to the meanings of the French and
Spanish words “deportivos” and “sportifs” in thgHht of the fact that the United States’
Schedule explicitly states, in a cover note, thdtsi authentic in English only”. Therefore
and overall, the Panel’'s finding concerning thedvaporting” was premature.

Concerning the second issue, the Appellate Bodgddwo main difficulties with the Panel’s
characterization of the two documentscastext First, it saw no basis for the Panel’s finding
that they “constitute an agreement made betweerthallparties or an instrument made
between some parties and accepted by the othemucs. Both W/120 and the 1993
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Scheduling Guidelines were drafted by the GATT 8krrat rather than the parties to the
negotiations. Even if, on its own, authorship bye¢egated body would not preclude specific
documents from falling within the scope of Articdd(2), in this case the Appellate Body
could not find W/120 and the 1993 Scheduling Guiges to be context. It did not accept, as
the Panel did, that simply by requesting the prao@m and circulation of these documents
and using them in preparing their offers, the parin the negotiations have accepted them as

agreements or instruments related to the tfé&&ty

Therefore, the Appellate Body set aside this pathe Panel's examination of “context”. It
did consider, however, additional context refertedby the Panel and the participants,
namely: (i) the remainder of the United States’ &fthe of specific commitments; (ii) the
substantive provisions of the GATS; (iii) the pmiens of covered agreements other than the
GATS; and (iv) the GATS SchedulesatherMember§®®.

Concluding on this point, the Appellate Body - gqany to the Panel - noted:

“[...] application of the general rule of interpretatioetsout in Article 31 of the Vienna
Convention leaves the meaning of “other recreatl@®&vices (except sporting)” ambiguous
and does not answer the question whether the conemit made by the United States in
subsector 10.D of its Schedule includes a commitimerespect of gambling and betting
services. Accordingly, we are required, in thisega® turn to the supplementary means of

interpretation provided for in Article 32 of theérina Conventidh

28 \We note that the Appellate Body in EC — Bonelesicken Cuts accepted that the Harmonized System
(International Convention on the Harmonized Degimmpand Coding System, GATT, BISD, 30th Supplement
17-21, decision of 12 July 1983) fell under Arti@#&(2)(a) VCLT because a GATT decision was evidarfdbe
consensus among GATT Contracting Parties to uskléinmonized System.

259 Concerning the first issue — the rest of the &&hedule — the Appellate Body found that this cantes
not indicate clearly the scope of the commitmerdaursubsector 10.D (the U.S. Schedules does nat aefall

to CPC codes and only refers to W/120 documenbmesentries). Regarding the second issue — thexiont
provided by the GATS itself — the Appellate Bodytet that this Agreement covers all services extepde
supplied in the exercise of governmental authotitgrefore a Member may schedule a specific comeritrin
respect to any service, provided that the sameicgelis not listed under two or more different sestor
subsectors. Concerning the third issue — contextiged by other covered agreements — the AppeBatdy
found that Article 22.3 (f) of the Dispute Settlamh&nderstanding confirms the relevance of W/126udeent

to the task of identifying service sectors in GAB8hedules, but does not appear to assist in theadias
ascertaining within which subsector of a Membecheslule a specific service falls. Finally, the fbucontext
indication - Schedules of other Members - an exation of the term "Other recreational services égxc
sporting)" in its context does not clearly revedlether, in the United States' Schedule to the GAJE&bling
and betting services fall within the category oftikr recreational services" or within the categoiysporting
services".
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(i)Article 32 of the Vienna Convention — Supplemetary means of

interpretation

(a)The Panel’s view

Under Article 32 of the Vienna Convention, the Raonek into account GATS preparatory

work and other supplementary means of interpratatio

Concerning the GATS preparatory work, the Panetrretl to the cover-notes U.S. draft
Schedules dated 7 December 1993, which read asvilF[E]xcept where specifically noted,
the scope of the sectoral commitments of the UnBtates corresponds to the sectoral
coverage in the Secretariat’'s Services Sectorads@ieation List (MTN.GNS/W/120, dated
10 July 1991)". In the Panel's view, the fact tllais reference to W/120 was made at a
crucial stage during the services market accesstia¢igns and was contained in three
successive drafts cannot be ignored as it woul@ e participants to believe in good faith
that the “scope” of the U.S. commitments “corresjeadi to the “sectoral coverage” of
W/120. The cover-notes indicate that the UnitedteStaused W/120 not only for the
“ordering” of its Schedule or for establishing fttructure”, but also to determine tkeope

of its commitments, except where specifically notéderwise, even though it chose not to
refer to the CPC, as it was indeed entitled to miben the 1993 Scheduling Guidelines.

For the Panel, the cover-notes indisputably testithat services market access negotiations
were held on the basis of W/120 and contributeeti@rihining the common intention of the
participants to the Uruguay Round negotiations wigard to the content of the U.S.
Schedule, and, thus, the obligations that the drifimtes was willing to undertake. The Panel
therefore concluded that the common intention effembers, at the time the U.S. specific
commitments were negotiated, was that where the BcBedule visibly followed W/120
without any clear and explicit departure, the sfpeaommitments at issue were to be
interpreted in the light of W/120 and the CPC numlassociated with it.

Regarding the other supplementary means of intexjioe, the Panel referred to a document
drafted by the United States International Tradem@assion in May 1997 called).S.
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Schedule of Commitments under the General AgreemenTrade in Servicé®. This
document stated that sub-sector 10.D of the U.Be@de “corresponds” to CPC 964 - under
this sub-sector, the United States’ Schedule efigliexcluded “sporting services” (CPC
9641), but not “gambling and betting services” (CP€492). The Panel considered that,
because USITC is an agency of the U.S. federalrgovent, created by an Act of Congress,
its actions are attributable to the United Stated therefore, in this dispute, the USITC
document can legitimately be probative of the WhiBtates’ interpretation of its own GATS
Schedule.

All these arguments led the Panel to conclude ittanalysis pursuant to Article 31 of the
Vienna Convention was confirmed and that the UcBe8ule included specific commitments

on gambling and betting services.

Finally on this issue, we believe it is interesttognote a statement of May 2007 made by the
U.S. Trade Representative regarding the issue efUts. commitments. According to this
statement, the inscription of the word “None” irbsactor 10.D was arotVersight in the
drafting of the U.S. Schedules, which went unnaticatil Antigua and Barbuda filed their
complaint with the WT&™,

(b)The Appellate Body’s view

The Appellate Body upheld the Panel's finding tthet United States' Schedule under the
GATS includes specific commitments on gambling batling services under subsector 10.D.

It held that a proper interpretation pursuant te fininciples codified in Article 31 of the
Vienna Convention "does not yield a clear meanmgoathe scope of the commitment made
by the United States" in the entry "Other recrewtlo services (except sporting)".
Accordingly, the Appellate Body considered thatvis appropriate for the Panel to have

recourse to the supplemental means of interpretatientified in Article 32 of the Vienna

2% panel ReportJS — Gamblingpara.59.

271 «Neither the United States nor other WTO Membergiced this oversightin the drafting of U.S.
commitments until Antigua and Barbuda initiated ar@ case ten years latefemphasis added)See
http://www.ustr.gov/Document_Library/Press_Rele&X#37/May/Statement_of Deputy United_States Trade
Representative_John_K_Veroneau_Regarding_US_Actiomer GATS_Article_XXI.html
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Convention. These means include W/120, the 199@d&ding Guidelines, and a cover note
attached to drafts of the United States' Schedule.

After examination of these documents, the AppelBaely concluded that the relevant entry
in the United States' Schedule, "Other recreati@®avices (except sporting)", must be
interpreted as excludinfrom the scope of its specific commitment servicesesponding to
CPC class 9641, "Sporting services". This entrg w@nsidered to include within the scope
of its commitment services corresponding to CPCI964Dther recreational services",
including Sub-class 96492, "Gambling and bettinygises".
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[.5.2.2.2.Critique

If the trend in WTO jurisprudence to minimize thedewvance of dictionary definitions when
interpreting Members’ commitments is believed toabeelcome developménit (and this is
particularly so when the object of interpretatisraiterm in an individual schedule of one of
the Members), several discussions can however HQertaken with regard to the following
aspects of the WTO adjudicating bodies’ interpretadf the U.S. schedules: the nature of the
Members’ schedules of commitments; the debatetvenehe W/120 document and the 1993
Scheduling Guidelines are to be treated as “cohtegtsus “supplementary means of
interpretation”; the question of the prevailing gaage; and the utility of a comparison

between other Members’ schedules in interpretiegstthedule of a specific Memb&r
()The Nature of the Members’ Schedules of Commitnms

Schedules of concessions are part of the WTO cdwageeements, pursuant to GATS Article
XX:3, which provides that Members' Schedules areifitegral part" of the GATS; however,
their interpretation might require some differetitin in the means of interpretation on which
panels and the Appellate Body can and should relg.argued that the hybrid feature of the
negotiations, drafting and conclusion of schedubay influence the weight given to certain
means of interpretation in the Vienna Convention,weell as explain why other rules of
international law are particularly instructive ietdrmining the meaning of treaty language in
the scheduléd’,

Several legal natures were attributed in the joaliiterature to the schedules of concessions:

one is that the WTO adjudicating bodies have endatdlbe qualification ageaty language;

22 ORTINO Federico, Treaty Interpretation and the WAi@pellate Body Report in US — Gambling: A Critique
Journal of International Economic Law 9(1), 117-14824

273 |n certain cases, such as tariff classificatibe, question was raised whether the panels and pp@&ody
alone are best qualified to interpret scheduleashmitments, without the enlightened expertise ef tiatione
materiae competent international organizationshsag the World Customs Organization). See MAVROIDIS
Petros C., The General Agreement on Tariffs andd,ra005, supra, p.80.

2% yvan DAMME lIsabelle, The Interpretation of Schedutlsf Commitments, Journal of World Trade 41 (1),
February 2007, p.52.
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in another opinion, the schedules could be qudliisunilateral acts or declarations under
international law; finally, a hybrid solution is qposed, qualifying the schedules as

multilateral acts of a special character.

Since theEC — Computer Equipmegtse, panels and the Appellate Body have condisten
interpreted schedules on goods and servicéasy languag€” in accordance with Articles
31, 32 and 33 of the Vienna ConvenfithUS Gamblingis among the first cases where the
WTO adjudicating bodies interpreted the scheduléscammitments with respect to
service$’’. The Appellate Body confirmed its approach uri8€r— Computer Equipmettiat
“although each Member's Schedule represents tliedammitments that bindne Member,
Schedules also represent@mmonagreement amorgl Members. Accordingly, the task of
ascertaining the meaning of a concession in a Sitielike the task of interpreting any other
treaty text, involves identifying theommon intentiof Members, and is to be achieved by
following the customary rules of interpretationpaiblic international law, codified in Articles
31 and 32 of the Vienna Conventiéff’(emphasis added).

In a different understanding, schedules could berpneted asinilateral acts or declarations
rather than treaties. In this case and following thternational Court of Justice (ICJ)
jurisprudenc&®, the national laws of WTO Members could becomesvamt in the
interpretation of those commitmeffts However, inEC — Computer Equipmetiie Appellate
Body has rejected this interpretation. On the ottaard, the fact that schedules of concessions

should not be qualified as unilateral acts underega international law does not preclude

27> see Appellate Body report, EC — Poultry, Europ€ammunities — Measures Affecting the Importation of
Certain Poultry Products, WT/DS69/AB/R, adoptedJaly 1998, DSR 1998:V, 2031, paras.82-83; Appellate
Body report, EC — Boneless Chicken Cuts, supraagpdrd8 and 175; Panel report, Korea — Measuresctiif)
Government Procurement, WT/DS163/R, adopted 19 2008, DSR 2000:VIII, 3541, para.6.16; Appellate
Body report, Korea — Beef, Korea — Measures Affectimports of Fresh, Chilled, and Frozen Beef,
WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 Januar@ 2SR 2001:l, 5, para.96.

" For a critique see MATSUSHITA Mitsuo, SCHOENBAUMdmMas, MAVROIDIS Petros, The World Trade
Organization. Law, Practice and Policy, Oxford Unsity Press, 2006, p.647 (reminding that, wherhamnging
concessions, the WTO members adopt a contractpaldf/approach).

2’7 For the first such interpretation, see Appellated Report, Canada — Certain Measures Affecting the
Automotive Industry, WT/DS139/AB/R, WT/DS142/AB/R¢dopted 19 June 2000, DSR 2000:VI, 2985 (Canada
— Autos).

278 pppellate Body Report, US Gambling, para.159.

2’9 gee the ICJ case Anglo-Iranian Oil Co. (United dtiam v. Iran), ICJ Reports (1952) 93; ICJ Fisheries
Jurisdiction Case (Spain v. Canada), 4 Decembe8,1€9 Reports (1998) 432.

20 5ee Van DAMME Isabelle, The Interpretation of Shiles of Commitments, supra, p.13.
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that the practice of other international courts #&molnals in interpreting unilateral acts or

declarations be used as a model of comparison essilpe guidané&".

Finally, in another opinion, schedules may be deali as multilateral acts of a special
charactef®, a category introduced by Judge Alvarez in hisetising opinion in the ICJ
Anglo-Iraniancasé®. They are treaty language, but their process gbfiation, drafting and
concluding is in various degrees unilateral; thenef it may be more accurate to describe
them as multilateral acts of a special characteddnote their distinct characteristics and
allow a more contextual and pragmatic interpretatibschedul&”.

(iN“Context” Versus “Supplementary Means of Interpretation”

The Panel and Appellate Body disagreed on whetherW/120 document and the 1993
Scheduling Guidelines were to be treatecc@stextfor purposes of Article 31(2)(a) of the
Vienna Convention (referring to ‘any agreement tietp to the treaty which was made
between all the parties in connection with the dasion of the treaty’) or asupplementary
means of interpretatiorpursuant to Article 32(a) of the Vienna Conventidihe Panel
believed they were relevant context, while the Alape Body, reversing the Panel, concluded

that they were in fact supplementary means of pméation.

In contrast, the Appellate Body EC — Boneless Chicken Cutscepted that the Harmonized
System fell under Article 31(2)(a) of the Viennar@ention because a GATT decision was
evidence of the consensus among GATT ContractingieBato use the Harmonized

System®®.

The distinction between the primary criteria falenpreting a treaty identified in Article 31 of
the Vienna Convention (in particular, text, confesthject and purpose, good faith) and the
supplementary means of interpretation pursuantrticld 32 (in particular, preparatory work)

21 5ee Van DAMME Isabelle, Sixth Annual WTO Conferenan Overview, Journal of International Economic
Law 9(3), 749-767, p.760.

22 5ee Van DAMME Isabelle, The Interpretation of Shiles of Commitments, supra, p.19.

2831CJ Anglo-Iranian Oil Co. (United Kingdom v. Irgripissenting Opinion Judge Alvarez, ICJ Report5@)9
93 at 125. See Van DAMME Isabelle, The Interpretatf Schedules of Commitments, supra, p.21

24 5ee Van DAMME Isabelléfhe Interpretation of Schedules of Commitmesugra, p.21

2 Appellate Body Report, European Communities — @ust Classification of Frozen Boneless Chicken Cuts,
WT/DS269/AB/R, WT/DS286/AB/R, adopted 27 Septen@0d5, at para. 199.
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is not without importance. As explained in the intional Law Commission (ILC)
Commentary on the draft Vienna Convention, the afnthe distinction was to focus treaty
interpretation on ‘the elucidation of the meanirfgtiee text rather than an investigatiab
initio of the supposed intentions of the parties [...Je Word supplementary emphasizes that
article [32] does not provide for alternative, andmous, means of interpretation but only for

means to aid an interpretation governed by theciplies contained in article [3f.”

The two documents at issue may indeed not haveitded in their entirety an ‘agreement
between the parties’ for purposes of Article 3142 Xince, as stated by the Appellate Body,
they were drafted by the GATT Secretariat, they ewexpressly not binding on the
negotiating parties and they had not been accdptede parties as agreements related to the
treaty. However, some auth8tsinquired why the Appellate Body did not go beyahe
mere formal features of W/120 and the 1993 Scheduliuidelines and question whether the
two documents constituevidenceof an underlying, albeit more limited in scope, semsus
among parties that had emerged during the negmigtiThis is in any event the conclusion at
which both adjudicating bodies eventually arrivespite the fact that W/120 and the 1993
Scheduling Guidelines were not formally bindingg thegotiating parties, in order to ensure
unambiguous commitments and achieve clarity, agreddllow those guidelines as much as

possible.

Another critique was the Appellate Body's decisitm treat the two documents as
‘supplementary means’ rather than ‘context’, whe&ttows an unusual disregard for certain
policy considerations surrounding the use of supplgary means of interpretation pursuant
to Article 32 of the Vienna Convention in casesahbiguous or obscure term&. In this
view, it may prove quite problematic and controiedrfor the interpreter to attribute meaning
to a treaty term via supplementary means on thes ldisArticle 32 when such treaty term
remains ‘ambiguous’ or ‘obscure’ after having exaad (in good faith) its text, context and
object and purpod®. According to this critique, in thBlexico - Telmexase, for instance,
the Panel did not decide whether the 1993 SchegluBuidelines provide ‘context’ for

2% yearbook of the International Law Commission, 1966l Il at 223.

7 ORTINO Federico, Treaty Interpretation and the WA@pellate Body Report in US — Gambling: A Critique
supra, p.128.

28 |hidem.

Ydem, p.129.

86



Madalina DIACONU
International Trade in Gambling Services

purposes of Article 31(2) or (3) or ‘supplementargans’ within the meaning of Article 32 of
the Vienna Conventidi’. The Panel, however, hinted that it would usel®@3 Guidelines
in the latter sense only in order tonfirm its understanding of the ordinary meaning of

‘cross-border supply of servicés"

As it was sait’?, Article 32 should not be employed as an integiie¢ mechanism of last
resort (i.e. if everything else fails, a meaninglshe found according to the potentially open-

ended list of supplementary means).

Also, another critique which could be brought agaime Appellate Body’'s argument under
the Vienna Convention rules of interpretation iatth seems excessively mecharfitalin
particular with regard to evaluating different cextual elements as well as in examining
object and purpo$¥. A holistic approach to treaty interpretation wbuéquire reaching a
conclusion on the ordinary meaning of the termsati¢ only upon an examination of all the
relevant elements, rather then examining each elemeurn until the meaning of the term at

issue is revealed.
(i) The Question of the Prevailing Language

The Panel and Appellate Body WS Gamblingalso approached the issue of a linguistic
comparison between the meanings of the U.S. Schedespecially of the term “sporting”) in

the three official WTO languages.

290 For a view that the Scheduling Guidelines are phthe Travaux Préparatoires, see MATSUSHITA Mitsu
SCHOENBAUM Thomas, MAVROIDIS Petros, “The World & Organization. Law, Practice and Policy”,
Oxford University Press, 2006, pp.664-665. “[...] fied that these documents are, with respect toc@A& S
Protocol on Telecommunications (to which Mexico'sh&lule was attached) an important part of the
"circumstances of its conclusion" within the meagnof Article 32 of the Vienna Convention” - Panetport,
Mexico — Measures Affecting Telecommunications &8sy, WT/DS204/R, adopted on 1 June 2004, para 7.67
21 panel Report Mexico — Measures Affecting Telecomizations Services, para 7.44.

292 ORTINO Federico, Treaty Interpretation and the WAi@pellate Body Report in US — Gambling: A Critique
supra, p.130.

293 “While recognizing that [each element of] the \ilanConventions rules do not represent a numbegsts t
that must be ticked or crossed robotically in atipalar sequence, they represent, rather, a diseigpland
holistic approach to determining the relevance aeight of materials in interpreting a treaty prasis in
whatever order the materials are actually consafer8ee LENNARD Michael, "Navigating by the Stars:
Interpreting the WTO Agreements”, 5 Journal of in&tional Economic Law (2002) 17, at 23.

294 ORTINO Federico, Treaty Interpretation and the WA@pellate Body Report in US — Gambling: A Critique
supra, p.130.
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Since the schedules are treaty language, they éh@utranslated and published in English,
French, and Spanish. Each of these three offiarajuages is in principle equally authentic in
accordance with the closing paragraph of the WT®@eAgent, which confirms the general
rule in the law of treaties (Article 33(1) of théevina Conventiofl). In practice however,

almost all schedules are drafted in one languady and no translation in the other WTO

official languages exist&’.

The cover page of the U.S. schedule for instangdicetky mentions that it is “authentic in
English language only”. The U.S. thus unilateralbntracted out of the application of the
general law of treaties, as reflected in the fiatt of Article 33(1) of the Vienna Convention.
In this case also a certain contrast is visiblevbeh, on the one hand, the formal treatment of
schedules as treaty language, and on the other tmendnanner in which schedules are
negotiated and draftéd.

The Appellate Body gave effect to the unilateratldeation of the United States that only the
English version of its schedule can be consideredaathentic (thereby discarding the
meaning of the relevant words in French and Spanigithout discussing the conditions for
derogating from the general rule of Article 33(H) tbe Vienna Convention. It remains
therefore unclear whether other WTO Members antbadt the Members involved in the

negotiation of the U.S. schedule, agreed with phisitiorf*®.

The European Communities asserted this issue b#feréd\ppellate Body. Considering that
Members' Schedules form an integral part of the WA@eement and constitute an
agreement oéll the Members, the EC argued that it is correcesmnt to the interpretative

rules of the Vienna Convention when evaluating thated States’ commitments in its
Schedule. In particular, the European Communitiegued that the Panel appropriately
followed Article 33 of the Vienna Convention in cparing the terms of the U.S. schedule in
French and SpaniéH.

2% “When a treaty has been authenticated in two orenfanguages, the text is equally authoritativeed@ch
language, unless the treaty provides or the padggse that, in case of divergence, a particulatr sball
prevail”.

2% See Van DAMME Isabelle, The Interpretation of Shiles of Commitments, supra, p.23.

27 |bidem.

2% |dem, p.24.

29 appellate Body report US Gambling, para.99.
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(iv)The Utility of Comparing the U.S. Schedule with Other Members

Schedules

As noted above, the Appellate Body examined othemidlers’ schedules as proper context.
While one authdf® considers that this approach sheds light on thenwan intentions of the
Members for purposes of interpreting the meaninghef U.S. schedule, in support of the
principle of good faith and the related conceptMambers’ shared expectatidffs another
commentator considers that, in the light of theipalarities which characterize the process of
negotiation and conclusion of schedules, it isemdtrely clear whether Members’ schedules
can be compared (for the purpose of their integbia@t) in a way which is similar to

comparing the treaty language in different WTO agrents, other than schedfés

The Appellate Body extensively compared the relewah-sector of the U.S. schedule with
the same sub-sector in other Members’ schedulesiglyaAustria, Bulgaria, Croatia, the

European Communities, Finland, Lithuania, Peruge8eh Slovenia and Swedé¥) although

it agreed with the Panel that “each Schedule s intrinsic logic, which is different

from the U.S. Schedul&*.

It was argued that, in doing this, the Appellatedidchas basically compared different
individual intentions of the Members, with the purpose ofedeining the intent, and
consequently the scope of obligations, of only oftent®. In this logic, “deference should
be given to the treaty language of the U.S. scleednid not to that of other Members’

schedule®®,

30 See ORTINO Federico, Treaty Interpretation andWAEO Appellate Body Report in US — Gambling: A
Critique, supra, p.131.
31 For an analysis of the legitimate expectationsgiple in WTO jurisprudence, see WOLFRUM Rudiger,
STOLL Peter-Tobias, KAISER Karen (editors), "WTnstitutions and Dispute Settlement”, Max Planck
Commentaries on World Trade Law, Martinus Nijhotfoitshers, 2006, pp.300-302.
302 5ee Van DAMME Isabelle, The Interpretation of Shiles of Commitments, supra, p.32.
303 “Unlike the United States, several Members spesiify used the words “gambling and betting services
some approximation thereof, in their Schedulespéate Body on US Gambling, para.183.
304 panel Report on US Gambling, para. 6.98.
zzz Van DAMME lIsabelle, The Interpretation of Scheduté Commitments, supra, p.33.

Idem.
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However, given the contractual approach in the arge of concessioffs and the fact that

“schedules ... representcammonagreement amongll Members®®

(at least theoretically,

all Members verified the other Members’ schedulasnd) the final phase of the negotiations
under the Uruguay Round), we tend to believe thatAppellate Body did not err when it
examined other Members’ schedules as proper comtexttder to determine the meaning of

the U.S. schedule.

%7 See MATSUSHITA Mitsuo, SCHOENBAUM Thomas, MAVROIBI Petros, “The World Trade
Organization. Law, Practice and Policy”, supra,4@.6In EC — Computer Equipment, the Appellate Body
explained that “tariff negotiations are a procefseeoiprocal demands and concessions, of “givetakd”. EC—
Computer Equipment, para.109.

308 Appellate Body Report on US Gambling, para.159.
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[.5.2.3.Article XVI — Market Access

In order to determine if the U.S. has breachealitdgations under Article XVI, the Panel
examined several issues : whether Article XVI:1taors obligations that are different from
those contained in Article XVI:2; whether ArticleVX2 exhaustively defines the types of
restrictions that are prohibited by Article XVI; ihe specific circumstances of the dispute, the
Panel also ascertained the legal implications efitiscription by a Member of the word
“None” in the market access column of its schedatemode 1 for a specific sector or sub-
sector; another point of analysis concerned therpnétation of Article XVI:2(a) and (c);
finally, the Panel identified which federal andtstiaws compose the “measure at issue”.

.5.2.3.1.DSU Findings

()The first paragraph of Article XVI

For the Panel, the first paragraph of Article XVakes clear that Members are bound by the
“terms, limitations and conditions” contained iretimarket access column of their respective
schedules. A Member must abide by the “terms, ¢mmdi and limitations” contained in its
schedule and cannot provide, in respect of senaoesservices suppliers of other Members,
treatment less favorable than the minimum treatniteist committed to in its schedule for

market access.

The ordinary meaning of the terms used in the pestagraph of Article XVI also indicates
that nothing would prevent a Member from providingservices and service suppliersadif
Members treatmemhore favorableghan that provided for in its schedule or thatrayides to

its own services and service suppliers.

The first paragraph of Article XVI also extendsMembers the obligation to provide no less
favorable treatment than that provided for in thespective schedules, tany other
Membersi.e. toall WTO Members. In other words, the commitments umdern pursuant to

Article XVI are to be applied on a non-discriminatdasis. Therefore, the first paragraph of
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Article XVI contains a specific expression of thesh favoured nation (MFN) principle of
Article 1l of the GATS.

(a)“None” inscribed under “Market Access Limitatiet

In the absence of any treaty definition of the wtikibne” when inscribed in a Member’s
schedule under “Limitations on market access”, punguant to Article 31 paragraphs 1 and 2
of the Vienna Convention, the Panel resorted todikBonary definitions of these terms in
order to determine their ordinary meaning. Afteamining several such definitions, the Panel
concluded that “Limitations on market access” wowadpear to include provisions or
conditions limiting the ability of services and &ee suppliers to gain access to the market of
that Member; however, it considered such dictionasfinitions as not particularly

enlightening or informative.

Since the ordinary meaning of the terms was nasfgatg, the Panel turned to the legal
context of Article XVI to shed light on its integgation. According to paragraph 24 of the
1993 Scheduling Guidelines, by inscription of therdv“None” in the market access column
of a Member’s schedule, a Member cannot adopt antaia any measure inconsistent with
Article XVI. The word “None” in the market accesslemn means that the Member has

undertaken &ull market access commitm&ht

Thus, when a Member has inscribed “None” in thekmetaaccess column of its schedule, it
must maintain “full market access” within the mewanof the GATS, i.e. it must not maintain

any of the six limitations and measures listechmmsecond paragraph of Article XVI.

(b)Mode 1 and its means of delivery

39 »Full market access" is defined in paragraph 4hef 1993 Scheduling Guidelines as follows: "A Membe
grants full market access in a given sector andeneddupply when it does not maintain in that seatal mode

any of the types of measures listed in Article XWVhe measures listed comprise four types of quetivi
restrictions (subparagraphs a-d), as well as lioita on forms of legal entity (subparagraph e) andoreign
equity participation (subparagraph f). The list @ghaustive and includes measures which may also be
discriminatory according to the national treatmstaindard (Article XVII). The quantitative restrimtis can be
expressed numerically, or through the criteria gjgektin subparagraphs (a) to (d); these critenandt relate to

the quality of the service supplied, or to the ibibf the supplier to supply the service (i.e.heical standards

or qualification of the supplier)."”
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The Panel then considered the nature of a markesacommitment for mode 1. Since this
implies the supply of a service “from the territasff one Member into the territory of any
other Member”, the Panel concluded that that theTSAdid not limit the various
technologically possible means of delivery undeden@, which may encompass all possible
means of supplying services from the territory oEdNTO Member into the territory of
another WTO Member (whether by mail, telephonegrimét etc.), unless otherwise specified
in a Member's Schedul®. For the Panel, this interpretation would be imeliwith the
principle of “technological neutrality”, which seento be largely shared among WTO

Members.

(i) The second paragraph of Article XVI

The next step was to analyze the types of limitetiand measures indicated in the second
paragraph of Article XVI which shall not be maimtad or adopted in scheduled sectors or
sub-sectors, unless otherwise indicated in thevaeleMember’'s schedule. Looking at the
ordinary meaning of the terms contained in thisageaph, read in their context, the Panel
concluded that the list of measures is exhausfivels, the types of measures listed in the
second paragraph exhaust the types of market amstgstions prohibited by Article XVI, in
particular by the first paragraph of Article XVI.

(a)Subparagraph (a)

The Panel analyzed four elements of Article XVI)2grst, the Panel determined whether the
challenged measures contain limitations on “sersiggpliers”; secondly, whether the list of
limitations in Article XVI:2(a) is an illustrativeor an exhaustive list; thirdly, whether a
measure which prohibits one, several or all medussigply is to be considered as a limitation
“in the form of [a] numerical quota”; and finallin this case, whether a limitation on some of
the services covered by a committed sector or sutps is to be considered as a limitation

“in the form of [a] numerical quota”.

%1% \We note that where the online mode of delivergdacerned (i.e. through the Internet), the Panglndit
analyse if at the time when the GATS was signesl aiithors could not have been aware of the fulguran
development of Internet technology in the futuree €hapter 1.5.3.
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Concerning the first point, the Panel considereat thervice suppliers” covers “any person
that supplies a service”. Then, the list of limaat in Article XVI:2(a) is an exhaustive one.
Concerning the third point, the Panel notes thatlthited States, although it has not inscribed
any limitation to gambling services in its schedulevertheless maintains and enforces laws
that prohibit the supply by remote means of gangolind betting services. By so doing, it
limited to zero the number of service suppliergha sector to which the relevant market
access commitment had been made — in the wordsrtafleA XVI:2(a) of the GATS, it
imposed a “limitation on the number of service digsp in the form of [a] numerical quota”.
Regarding the fourth issue, the Panel judged flwate, several or all means of delivery cross-
border are prohibited, the opportunities for foregyppliers using those means of delivery to
supply services cross-border to gain access tagfomaarkets are clearly reduced. The Panel
was of the view that such a prohibition is a “liatibn on the number of service suppliers in
the form of numerical quotas” within the meaning Arfticle XVI:2(a) because it totally
prevents the use by service suppliers of one, akwerll means of delivery that are included

in mode 1.

(b)Subparagraph (c)

In order to examine the conformity of the U.S. mueas with this subparagraph, the Panel
analyzed if the limitations were “expressed [...]tle form of a quota”; if such limitations
concerned “service operations” or “service output’they referred to all or part of the
schedules commitment; and if they concerned ongrakor all means of delivery under

mode 1.

Similarly to the analysis on subparagraph (a) dfche XVI (2), the Panel answered that the
maintenance and enforcement of laws that prohit& $upply by remote means of a
committed sector or sub-sector limits to zero thmber of service operations in the sector or
sub-sector for which the Member has made a commitnmaposing a “limitation on the total

number of service operations ... expressed ..heform of quotas” contrary to Article

XVI:2(c) of the GATS. To the second question, tte&l answered that “service operations”
means activities comprised in the production ofeevise, and “service output” means the
result of the production of the service. Then, otedl that a Member does not respect its

GATS market access obligations under Article X\$)2€ it does not allow market access to
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the whole or part of a scheduled sector or sulese€éinally on this point, it considered that if
one or several mean(s) of delivery cross-bordeipeshibited, services operated through one
or more of these means of delivery or services @dnatoutputted using one or more of these
means of delivery will be limited and such a limida results in a “zero quota” on one or

more or all means of delivery include in mode 1johhs contrary to Article XVI (2) (c).

(i)Application of the legal standard to the factsof the case — the measure at

iIssue

(a)The Panel’s view

As to the concrete measures at issue, the Pan&ledeto confine its analzsis of GATS
violations to three U.S. federal laws (hamely th@éMAct, the Travel Act and the lllegal
Gambling Business Act) and to the laws of eight.&tates (namely, Colorado, Louisiana,

Massachusetts, Minnesota, New Jersey, New Yorkih9oakota, and Utah).
*The Wire Act

As we have previously mentioned, the Wire Act pidli in its relevant part interstate or
foreign trade with gambling services. It concerngppdiers of “betting and wagering”
services, therefore “service suppliers” within theaning of Article XVI:2(a). For the Panel,
the Wire Act can also be read to concern the treatrof services operations or service output
within the meaning of Article XVI:2(c), since thecheffectively prohibits the supply of

betting or wagering services through the use oira @ommunication facility.

In the Panel’s view, the Wire Act prohibits the udet least one or potentially several means
of delivery included in mode 1 (telephone, Intethetc.) and it contains a limitation “in the
form of numerical quotas” within the meaning of iBleé XVI:2 (a) and a limitation “in the

form of a quota” within the meaning of Article X\2kc). Therefore, since the U.S. has made

311 Although the Act refers originally to “wire” commication, several U.S. courts have interpreted that
applies to Internet communications, too. See fangxe US v Jay Cohen (260 F.3d 68, 2001) and Peopiel.
Vacco v World Interactive Gaming Corp., (714 N.2&844, N.Y. Sup. Ct., 1999.
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a commitment in its schedule not to maintain suaohitdtions, this Act was considered
inconsistent with Article XVI:1 and Article XVI:2.

The Travel Act

The Travel Act prohibits travel in interstate ordmgn commerce or the use of mail or any
facility in interstate or foreign commerce, withetimtent to: distribute the proceeds of any
“unlawful activity”; commit any crime of violenceotfurther any “unlawful activity”; or
otherwise promote, manage, establish, carry orfadilitate the promotion, management,
establishment, or carrying on, of any “unlawfuliaty”. “Unlawful activity” is defined, inter
alia, as any business enterprise involving gamblingiatation of the laws of the state in
which they are committed or of the United Statésnay be the case that some state laws
prohibit a “business enterprise involving gamblindfi such cases, a “business enterprise
involving gambling” in contravention of the relevastate laws would also be contrary to the
Travel Act if such a business enterprise entasstlpply of gambling and betting services by
“mail or any facility” provided that the other raggments in subparagraph (a) of the Travel

Act have been met.

For the Panel, the Travel Act refers to servicepsiaps within the meaning of Article
XVI:2(a). It can also be read to concern the treatiof services operations or service output
because it effectively prohibits the supply of géindpservices through mail or “any facility”,
that is by telephone and Internet. Therefore, theePconsidered that the Travel Act also

concerns “service operations” or “service outpuifim the meaning of Article XVI:2(c).

Under the Travel Act (when read together with tekevant state laws), service suppliers
seeking to supply gambling and betting servicesufin the mail and potentially all other
means of delivery included in mode 1 are prohibifemsm doing so. Further, services
operations and service output through the mail parchaps all other means of delivery
included in mode 1 are also prohibited under thi$ @vhen read together with the relevant
state laws). Accordingly, the Panel considered ttmafTravel Act contains a limitation “in the
form of numerical quotas” within the meaning of i8le XVI:2(a) and a limitation “in the
form of a quota “ within the meaning of Article X\2(c). Therefore, since it was found that
the U.S. had made a commitment in its schedulémotaintain such limitations, the Travel
Act was considered inconsistent with Article XVafhd Article XVI:2.
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*The lllegal Gambling Business Act

This lllegal Gambling Business Act (IGBA) prohibitee conduct of businesses that fall
within the definition of an “illegal gambling busias®*2 A gambling business is defined as
“illegal” under the Act if it violates the law of state (or political subdivision) of the United
States. It effectively prohibits the supply of gdimép and betting services through at least one

and potentially all means of delivery included inde 1.

This Act refers to service suppliers, in particulaose who conduct, finance, manage, and
supervise, direct or own all or part of an illegambling business. Therefore, the Panel noted
that this Act concerns “service suppliers” withinetmeaning of Article XVI:2(a). The lllegal
Gambling Business Act can also be read to condertreatment of services operations or
service output because it effectively prohibitsibesses that fall within the definition of an
“illegal gambling business”. Therefore, the Panehsidered that the lllegal Gambling
Business Act also concerns “service operations®service output” within the meaning of
Article XVI:2(c).

The Panel considered that, because it amounts ‘wer@ quota”, the lllegal Gambling
Business Act contains a limitation “in the formmimerical quotas” within the meaning of
Article XVI:2(a) and a limitation “in the form of guota” within the meaning of Article
XVI:2(c). Since the U.S. have scheduled no limitas insofar gambling in concerned, the
Panel concluded that the lllegal Gambling Busingskis inconsistent with Article XVI:1
and Article XVI:2.

312 »@) Whoever conducts, finances, manages, sugavidirects or owns all or part of an illegal gampl

business shall be fined under this title or imprEsd not more than five years, or both.

(b) As used in this section —

(1) 'illegal gambling business' means a gamblirgjriss which —

(i) is a violation of the law of a State or poldlcsubdivision in which it is conducted;

(i) involves five or more persons who conduct,afice, manage, supervise, direct, or own all or plasuch
business; and

(iii) has been or remains in substantially contusioperation for a period in excess of thirty daytas a gross
revenue of $2,000 in any single day.

(2) 'gambling’ includes but is not limited to paaHing, bookmaking, maintaining slot machines |etite wheels
or dice tables, and conducting lotteries, poliajjta or numbers games, or selling chances thérein.
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We note that at the time of tlS Gamblinditigation, the law prohibiting online gambling —
the Unlawful Internet Gambling Enforcement Act d0® (UIGEA) — had not yet been

passetf-
e State Laws

Out of the eight state laws examined by the Pam#y, four were, in its view, inconsistent
with the GATS, because they were directed at “senduppliers”, “service operations” or
“service output”, limiting the supply of gamblingrsices through mode 1 to a “zero quota”.
Those laws are from Louisiana (Section 14:90.%eflta. Rev. Stat. Antt), Massachusetts

(Section 17A of chapter 271 of Mass. Ann. L&Ws South Dakota (§§ 22-25A-1 - 22-25A-
15 of the S.D. Codified Law¥), and Utah (Section 76-10-1102 of the Utah Coder.Af.

33 For a comment, see GALE Dana, "The Economic lrieenbehind the Unlawful Internet Gambling
Enforcement Act", 2006, available at SSRN: httprfiscom/abstract=942689.

3l4vE Whoever designs, develops, manages, superviggstains, provides, or produces any computefices,
computer system, computer network, computer soéwar any server providing a Home Page, Web Sitang
other product accessing the Internet, World Wideb\\e any part thereof offering to any client fbetprimary
purpose of the conducting as a business of any gemnéest, lottery, or contrivance whereby a perssirs the
loss of anything of value in order to realize afiprshall be fined not more than twenty thousandladls, or
imprisoned with or without hard labor, for not md¢han five years, or both.

I. ... The provisions of this Subsection shall egempt from criminal prosecution any telephone camyp
Internet Service Provider, software developer,nigmg, or other such party if its primary purposepioviding
such service is to conduct gambling as a business."

31> "Whoever uses a telephone or, being the occupacortrol of premises where a telephone is located
subscriber for a telephone, knowingly permits aeptb use a telephone so located or for which hsgibes,
as the case may be, for the purpose of acceptiggrwar bets, or buying or selling of pools, orgtacing all or
any portion of a wager with another, upon the restib trial or contest of skill, speed, or endummf man,
beast, bird, or machine, or upon the result oftafeic game or contest, or upon the lottery catleel numbers
game, or for the purpose of reporting the same lieaalquarters or booking office, or who under aeather
than his own or otherwise falsely or fictitiouslyopures telephone service for himself or anothersiach
purposes, shall be punished by a fine of not mieam two thousand dollars or by imprisonment for more
than one year; provided, however, that this sectwll not apply to use of telephones or otherabs/or means
to place wagers authorized pursuant to the pravssad section 5C of chapter 128A."

316122.25A-8 Establishment of internet gambling besis prohibited.

Except as provided in § 22-25A-15, no person mégbdéish a location or site in this state from whiotconduct
a gambling business on or over the internet ontaractive computer service.

22-25A-9 Violation if gambling originates or terraites in state -- Each bet a separate violation.

A violation of § 22-25A-7 or § 22-25A-8 occurs He violation originates or terminates, or bothtliis state.
Each individual bet or wager offered in violatioh8?22-25A-7 or from a location or site that vi@at§ 22-25A-
8 constitutes a separate violation. "

317(1) A person is guilty of gambling if he:

(a) participates in gambling;

(b) knowingly permits any gambling to be playednduacted, or dealt upon or in any real or personapgrty
owned, rented, or under the control of the actéetiver in whole or in part; or

(c) knowingly allows the use of any video gamingide that is:

(i) in any business establishment or public plaret

(ii) accessible for use by any person within thalggsshment or public place.
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The Panel concluded that the cumulative effecthefWire Act, the Travel Act (when read

together with the relevant state laws), the llle@ambling Business Act (when read together
with the relevant state laws), was to prohibitraélans of delivery included in mode 1 for all

gambling and betting services that are sought tsulpplied by Antigua.

(b)The Appellate Body’s view

The Appellate Body partially reversed the Panabslihgs in relation to the U.S. laws
constituting the measure at issue. It considered ¢ertain general statements made by
Antigua were insufficient to permit the Panel toogeed on the basis that Antigua had

established arima faciecase regarding the eight state laws identifietheyPanéf'®

In its view, Antigua established ifgima faciecase of inconsistency with Article XVI, only
with respect to the Wire Act, the Travel Act, ame iGBA. In contrast, with respect to the
state laws the Appellate Body considered that Atidailed to identify how these laws
operated and how they were relevant to its claimconsistency with Article XVI:2.

(2) Gambling is a class B misdemeanor, provideavewver, that any person who is twice convicted uritlier
section shall be guilty of a class A misdemeanor."

%8 The Appellate Body cited as example Antigua's sdcawitten submission, which contains a general
discussion of state gambling laws, with footnoteatmns to, inter alia, a report by the United &aGeneral
Accounting Office and a law review article (citikimited States General Accounting Office, Internan®ling:
An Overview of the Issues (December 2002), and Aiat@. COWAN, "The Global Gaming Village: Intersat
and Transnational Gambling", Gambling Law Review).\7, pp. 255-257, submitted by Antigua to the étan
The Appellate Body held that law review article tns a discussion of state regulation of gamblingh
reference, primarily in footnotes, to the laws ef@aral states, including California, Hawaii, lllispLouisiana,
and South Dakota. The Panel merely followed thag of footnote references, and then compared thtites
cited in the footnotes of that law review articléhvAntigua's panel request to determine whethetighia had
identified provisions of those statutes and, thgréd ascertain which state law Antigua intendedhtdude as
part of its claim.318 This led the Panel to codeluhat certain laws of Louisiana and South Dake¢ae
challenged by Antigua under Article XVI. Then, thAppellate Body considered that the Panel had enfage
similar multi-step analysis in seeking to disceome connection between the laws of Massachuseds; N
Jersey, New York, and Utah, and Antigua's referenneits written submissions and various exhibRsuel
Report, paras. 6.228 and 6.244). However, the ApigeBody was "unable to detect any connectiondver
tenuous, between the relevant laws of Colorado llimthesota, on the one hand, and the allegation of
inconsistency with Article XVI:2, on the other handlthough Antigua did submit these laws in itdibits, we
see no arguments in any submissions that would bkaly informed the Panel and the United Stats h
those two laws would form part of Antigua's claimnsder Article XVI:2(a) and XVI:2(c). It follows i,
without providing a stronger link between the man@ar state law being challenged and the obligatibeged to
have been infringed, Antigua failed to make a prifacie case with respect to any of these eigtte daws"
(Appellate Body Report on US Gambling, para. 153).
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[.5.2.3.2.Critique

US Gamblingwas the first dispute in which the WTO adjudicatingdies interpreted the

market access obligation laid down under Article IX¥ATS. As we have seen, both the
Panel and the Appellate Body put forward, althougln indirect way, some elements that
could shed light on what one author called “therriest systemic issue in the GATS

1319

today™™, i.e. the relationship between its Articles VI, Xénd XVII.

The correlation between these provisions has besugbed in several studies analyzing the
outcome of thdJS — GamblingReports. While most scholdf& disapproved with the DSU

arguments in this respect, one commentataonsidered that the Appellate Body correctly -
although not laudatory - interpreted Article XVI GA by examining the measures at issue

under this provision rather than Article VI GATS.

()Relationship between Article XVI and Article VI. Market Access

Restriction or Domestic Regulation?

As it was said, an important difference betweerichatXVI and Article VI is that the first
covers quantitative limitations, whereas the latteals with domestic regulatory measures

having a qualitative charact&

In the United States’ view, the measures at issaprésent[ed] domestic regulation limiting
the characteristics of supply of gambling services, the quantity of services or suppliers”,
or else, they were designed “to restrict qualibéservice activities rather than quantities of
suppliers, operations, or outptf®. According to the United States, notwithstandingpsures

falling under Articles VI or XVI GATS, the measuras stake fall under the general right of

319 DELIMATSIS Panagiotis, "Don’t Gamble with GATSSupra, p.1061

320 See especially PAUWELYN JoosRien Ne Va Plus: Distinguishing Domestic Regulatioom Market
Access in GATT and GATSupra, pp. 131-170, ORTINO Federico, Treaty pretation and the WTO
Appellate Body Report in US — Gambling: A Critiqueypra, pp. 117-148. See also KRAJEWSKI Marcus,
National Regulation and Trade Liberalization invéegs, supra, pp. 417-447.

%21 DELIMATSIS PanagiotisDon’t Gamble with GATSupra, p.1061.

322 pppellate Body Report, US — Gambling, para. 25@isTdistinction appears notably in tH8/L/92
documentpara. 11. As we have prevosly seen, qualitatividtions can, of course, have a quantitativeaffe
but this does not automatically make them marke¢ss limitations.

323 pppellate Body Report on US — Gambling, para. 122.
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Members to regulate the supply of services withigirt territories in order to meet national

policy objectives.

The Panel examined thus the relationship betwediclég XVI and VI which it regarded as
context in order to determine the scope of Art\ obligations. In a finding not reassessed
by the Appellate Body, the Panel suggested tAdicles VI:4 and VI:5 on the one hand and

XVI on the other hand are mutually exclugit&

Several authof8® notably argued that the Panel was “erroneouslytdetthe conclusion that
Articles VI and XVI are mutually exclusive”. Theyoted that several discussions in the
Working Party on Domestic Regulation as well asotiegjng history in general would not
support the Panel’s view. “While the desire noh&ve an overlap of these two provisions is
obvious, no Member or WTO body has ever opted fomwatual exclusivity of these
provisions. What is rather acknowledged among WTénYers is that Articles VI and XVI
are complementary since a measure at stake can raise issues geltirboth of these
provision§?®. For instance, in the case of a domestic licensigstem, the quantitative
restrictions (e.g., number of service suppliers)iterdiscriminatory effects (e.g., different
procedures for foreign service suppliers) will ssessed under Articles XVI and XVII,
respectively, assuming commitments have been uwldart while its regulatory/procedural
elements pertaining to transparency, administratoynobjectivity will be evaluated under

Article VI. Hence, an adjudicating body may be rieed to evaluate a measure first under

324 See Panel Report on US — Gambling, para. 6.305.

3% See DELIMATSIS Panagiotis, MOLINUEVO Martin, Artee XVI GATS, in WOLFRUM Riidiger, STOLL
Peter-Tobias, FEINAUGLE Clemens, WTO — Trade invié&s, Martinus Nijhoff Publishers, 2008, p.394;
DELIMATSIS Panagiotis, Don't Gamble with GATS, sapp.1069.

326 DELIMATSIS Panagiotis, Don’t Gamble with GATS, sapp.14: “Indeed, the United States was correct to
underline in its appeal thattHe text of Article VI does not support the Panefiterpretation of mutual
exclusivity. Specifically, it does not state thay aneasure covered by Articles VI:4 and VI:5 isoaudtically
exempt from any other Article of the GATSee United States’ appellant’s submission inWt&— Gambling
case, paras. 132-133. An interpretation that waptl for the complementarity of these provisionsaiso
confirmed by Article VI:1, which provides that tiembers shall ensure that, in sectors where thegnmmok
specific commitments, the administration alf measures of general application affecting tradeservicesis
reasonable, objective and impartial; in other wpitda Member decides to liberalise a service selsyomaking

a commitment in the market access column of ite8ale, any measure which falls under Article XVllvie
also scrutinised under Article VI with respect t® administration. Or, alternatively, the measuréthe Member
at hand may comply with its commitments as to Aeti&VI, but the administration of the same measuay
still raise a question of incompatibility with Acte VI. One can expect that the Appellate Body w#ize the
first opportunity that it will appear in order teverse this erroneous finding”.
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Article XVI and then under Article VI. It followshiat no such thing as mutual exclusivity

exists between the two provisions”.

Concerning the qualification of the U.S. measurss‘raarket access restrictions” or as
“technical standards”, another commenti#tonoted that the measures at issue should have

been qualified as technical standards becausdahaeynder Article VI.

This author’'s main assertions were the followitg U.S. laws are domestic regulations that,
on their face, apply to both foreign akdS. providers, and are imposed in relation to the
guality of the service supplied. They would therefore ratgihow certain gambling services
must be performed, namely by prohibiting their réansupply. Arguably, the aim is to fulfill
non-protectionist domestic policy objectives (camseof money laundering, fraud, organized
crime and compulsive and underage gambling). Th®. Ulaws do not put amaximum
limitation on gambling services in the United States. Rathleey imposeminimum
requirementsas to how those services must be supplied. Theiefwhat the U.S. laws
essentially do is that “they regulate tlvayin which gambling services must performed.

For this author, a domestic regulation prescrilhiogr gambling services must be performed
does not become a prohibited market access restristmply because it has tlegfect of

restricting the numbenf services or service suppliers that can supmyits. market.

Concerns related to the confusion between Articld 2nd Article VI are shared by another
scholar, who argues that “extending {er seprohibition of Article XVI to measures that
have areffectequivalent to a quota (whether it be a quota etyalr greater than, zero) runs
a serious risk ofle factobanning any type of domestic regulation with arretste effect on

the flow of services, thus tilting the balance avdur of multilateral liberalization to the

detriment of domestic regulatory prerogativié&”

327 See PAUWELYN Joost, Rien ne Va Plus? Distinguigldomestic regulation from market access in GATT
and GATS, supra, p. 162. “The US gambling lawssiié in the US — Gambling dispute were better ddfas
technical standards subject to Articles VI:4/5 adl. They are not market access restrictions pepohibited
under Article XVI."

328 See ORTINO Federico, Treaty Interpretation andWAEO Appellate Body Report in US — Gambling: A
Critique, supra, p.141.
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In the opposite sense it was maintaitfedthat a total prohibition on the supply of a seevi
can never be deemed a measure falling under ANtIEATS*?. The arguments for this

assertion can be synthesized as follows:

First, none of the U.S. laws at issue define mimmiechnical requirements that a service
supplier should conform to or rules according tacllremote gambling must be performed
in order for the supplier to ballowed to supply gambling and betting services. On the
contrary, the United States’ federal laws at stpk®hibit in essence the remote supply of
gambling services “A blanket prohibition can neber a standard, as a technical standard
usually setdechnicalrequirements thadt least onesupplier can potentially meet. However,
no service supplier can meet a technical standardpiwvides for an outright prohibition
because, by definition, everybody is prohibitednfreupplying services in a cross-border
manner®3L, It would be inconceivable to qualify as technistndard a measure which does
not define or describe the way of supplying a gamgbkervice in a remote manner, but it

merelyexcludeghis mode of supplying gambling and betting sesic

Second, a prohibition that limits the potentialvésx suppliers t@erocan never be intended
to ensure the qualitpf the service. Quality is usually connected witinimum requirements
which, if satisfied, ensure the quality of the seeg at issue and hence allow the interested

supplier to provide its services.

Another critique has focused on the relevance efothjectiveof the measure at issue when
distinguishing between Articles XVI and VI. In patlar, it was statethat a measure which

serves a legitimate objective such as the UniteateSt blanket prohibition of remote

gambling can never be subject to the rigid appraddrticle XVI13%2

This critique was however disavowed by other comatens®’, who noted that nothing

prevents a quantitative restriction from equallyiaig at serving a legitimate objectie

329 5ee DELIMATSIS Panagiotis, Don’'t Gamble with GAESipra.

330 5ee DELIMATSIS Panagiotis, Don't Gamble with GAESpra, p.1071

31 Ibidem.

332 See ORTINO Federico, Treaty Interpretation andWAEO Appellate Body Report in US — Gambling: A
Critique, supra, pp. 135-146.

333 See notably DELIMATSIS Panagiotis, Don’t GambleéhWBATS, supra, p.1072.

34 The example he uses is the case of a limitatioth@fTV channels to ten due to a lack of frequenoiein
order to ensure the quality of the transmissions ®xample shows that the quantitative characteredt a
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(ilRelationship Between Article XVI And XVII: Is T here A Need To

Schedule Non-Discriminatory Market Access Barriers?

The relationship between Article XVI and Article X\GATS is not explicitly clarified in the
GATS*®, but it was addressed in the Scheduling Guidelffieshe WTO adjudicating bodies
followed in US — Gamblingthe interpretation advanced by the Scheduling &unds,
adopted by the Council for Trade in Services in 1200heir approach is however

guestionable, for the reasons we will examine below

As we have seen, Article XVI GATS is deemed to enpass market access-restrictive
quantitativé®” measures. In its second paragraph, Article XVIneenates six types of
limitations on market access which are outlaweecdsmMembers schedule them. According
to the Scheduling Guidelines, the absence of antheflimitations listed in Article XVI:2
would mean granting full market access. Howeverpias author argug¥, other textual

elements lead to the opposite conclusion.

First, according to this commentator, footnote &itcle XVI implies, a contrarig that there
are other measures which can inhibit market acdéegsyhich are not necessarily mentioned

in Article XVI:2, such as restrictions on capitabuements with respect to mode 2 and 4.

Second, in this author’s view Article XVIII appedrs acknowledge that there are measures
other than those subject to scheduling under AxtXVI (including, but not limited to,
measures relating to qualifications, standardslicensing) which can still affect market
access. Thus, both of these provisions would apjgesupport the view that the absence of
the limitations listed in Article XVI in a Member'Schedule does n@gvso factomean that

measure does not necessarily imply that this measuprotectionist. See DELIMATSIS Panagiotis, Oon’
Gamble with GATS, supra, p.1072.

335 With the exception of an oblique reference in deiXX.2 GATS which reads: “Measures inconsisteithw
both Articles XVI and XVII shall be inscribed inglcolumn relating to Article XVI. In this case thescription
will be considered to provide a condition or guedfion to Article XVII as well”.

33 paragraph 8 of the Scheduling Guidelines readbe‘Tist [in Article XVI:2] is exhaustive and incled
measures which may also be discriminatory accorttirte national treatment standard (Article XVIb.other
words, all measures falling under any of the categdisted in Article XVI:2 must be scheduled, e or not
such measures are discriminatory according to aétiemal treatment standard of Article XVII”.

337 See Appellate Body Report, US — Gambling, para. 24s the Appellate Body pointed out in para. 225,
“...the focus is on limitations relating to numbeus, put differently, to quantitative limitations”.

38 DELIMATSIS Panagiotis, Don’t Gamble with GATS, sapp.1064.
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this Member allows for full market access. Thierptetation, the author argues, would also
be in line with the principle of progressive libksation as well as Members’ right to

regulaté®®, and would also be corroborated by t® — Gamblingase law/®.

The question whether the trade restrictions proddbby Article XVI are aimed atll services
and service suppliers, irrespective of their ori@on-discriminatory quantitative restriction)
or if, on the contrary, they target only foreigmsees and service suppliers (discriminatory

guantitative restriction) was also highly debated.

One authot*! noted that Article XVI extends beyond any convemdl notion of access for
foreign services suppliers (tariff bindings in GATID embrace all policies of quantitative
nature which restrict access to a mamketn in a non-discriminatory mann@xtending the
multilateral trade disciplines into the area of @stic regulations, especially competition
policy). The provision on national treatment, on the other handljeu of distinguishing
between border and domestic constraints and dealitiginternal taxation and regulation
only (as is the case in the GATT), embraces alices (both border and non-border)
affecting the supply of services which may discnate — whethede factoor de jure —
against foreign services fareign service suppliet¥.

Thus for this author, Article XVI GATS is deemed émcompass for the most pardn
discriminatory quantitative measurés. Therefore, it is submitted that the Panel and

Appellate Body were right to examine the relevar.Uaws in the light of Article XVI.

339 See also Panel Report, US — Gambling, paras. &3 .

30 DELIMATSIS Panagiotis, Don’t Gamble with GATS, sapp.1065: “In para. 6.304 of its Report, the Pane
implicitly recognised that there are indeed measuret covered by Article XVI GATS that can involae
restriction on market access by stating: “Domestgulations falling within the scope of Articles:¥ or VI:5

of the GATS are, nonetheless, likelyhave an effect on market accégsthe extent that services and service
suppliers from other WTO Members which do not, anmot, comply with such regulations will not haweess

to the relevant Member's market.” In the US — Gamngpdlispute, both the Panel and the Appellate Bdidynot
provide with a clear answer as to the question kndrea full market access commitment implies annaitdid
market access in a given sector. Both adjudicdiogjes, however, emphasised that in the case af mérket
access commitment, a Member shall refrain from taaimg or adopting any of the measures listed unde
Article XVI:2 GATS".

%1 DELIMATSIS Panagiotis, Don’t Gamble with GATS, sapp.1062.

342 DELIMATSIS Panagiotis, Don’t Gamble with GATS, sapp.1062.

343 According to this author, “That Article XVI covetmth discriminatory and non-discriminatory meastige
already clarified in the subparagraphs of ArticlglXe.g., subparagraph (a) refers to the numbesenfice
suppliers and not only to the number of foreigrvieer suppliers. Cf. with subparagraph (f) that egsty covers
only foreign capital), but it is made more expligit the 2001 Scheduling Guidelines”. See DELIMATSIS
Panagiotis, Don't Gamble with GATS, supra, p.10B8r the same conclusion, see also MATTOO Aaditya,
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This view is not shared by other schofatswho argue that the objective function of Article
XVI is to cover measures concernirgxclusivelyforeign services or service suppliers.
“Article XVI GATS covers only foreign suppliers and nothing but a list of violations of
Article XVII GATS. It is probably the case that tineeasures included therein are the most
frequent violations of national treatment. Consedjye the negotiators, by including these
measures in Article XVI GATS, wanted to signal theéesire to, in principle, abolish them.
The suggested approach requires sequencing AXidle GATS to Article XVII GATS:
assuming a WTO Member has not granted nationalntess to foreign suppliers, it cannot
impose on them any of the measures featured icl&rKVI GATS, unless it has indicated so

in its schedule of concessior$”
The driving force of this approach can be syntrezsis follows:

First, there are textual elemetffsembodied in Article XVI:1 which clarify that eadtiember
shall accord services and service suppl@Ersany other Membefas opposed to its own,
domestic services or service suppliers). The sedertlial element is to be found in the
phrase “[w]ith respect to market access throughntbeles of supplydentified in Article I”.
The modes of supply identified in Article 1:2 ofetlGATS deal with services supply by

foreignsuppliers only.

Secongd to conceive Article XVI GATS as an instrument tegulate market access for
domestic services and services suppliers wouldgginat the very nature of the GAY'S
which is the agreement to liberalize trade in smwi Through its many provisions, foreign
services and services suppliers will be granteketarccess to markets that they could not, in
principle, access before the entry into force & @ATS. Article XVI GATS is one of the
provisions regulatindiberalization commitmentsDomestic services and services suppliers

will access their national market under the condgispecified in domestic legal instruments,

MFN and the GATS, in COTTIER Thomas, MAVROIDIS RetrC. (editors), Regulatory Barriers and the
Principle of Non-Discrimination, Ann Arbor:Univetgiof Michigan Press, 2000, pp. 51-99.

344 MAVROIDIS Petros C., Highway XVI Re-Visited: TheoBd From Non-Discrimination To Market Access
In GATS, 1-23.; MARCHETTI Juan A., MAVROIDIS Petrds., Walking the Tightrope between Domestic
Policy and Globalisation: Market Access, Discrintioa and Regulatory Intervention under the GATSmdo,
(2006).

35 MAVROIDIS Petros C., Highway XVI Re-Visited, supia9

34 MAVROIDIS Petros C., Highway XVI Re-Visited, supga10

7 |bidem.
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such as, for example, the national constituticatestaws, bar regulations etc. The very title of
Part 1l (covering Articles XVI, XVII, and XVIlII GATS) is Specific Commitments.
Commitments are made to foreign nations and natoimestic suppliersThus, it would be
“logically unthinkable to talk of trade liberalizah — that is, an international transaction par
excellence — and, at the same time, understandetimsto cover market access for nationals

as well’%,

Third, from a policy-perspective, this author argueg thede liberalization will indeed be
served were one to restrict the applicability oft. AXVI GATS to foreign services and
services suppliers only: the limitations indicateda schedule of concessions will apply to

foreign services suppliers onfy.

It is therefore submitted that non-discriminatorgdie restrictions do not come under the
scope of Article XVI and therefordo not need to be scheduled under this arti€te prevent
sceptics from arguing that such absence of scheglutecessarily leads to absence of
transparency and, thus, to increased transactists,cthe author points out to Article 1l
GATS, which obliges WTO Members to publish promgly relevant measures of general
application which pertain to or affect the opematid this Agreemenit’.

While we find these arguments to be founded (amdeathat a fharketacces$ commitment
in aninternational agreement would more logically concern foreigroegiaspiring to enter
the domestic market of the State that made the c¢omant), we refer the reader to Chapter

1.6 for an alternative approach to the solvindJ& Gambling

348 MAVROIDIS Petros C., Highway XVI Re-Visited, supma11.
39 MAVROIDIS Petros C., Highway XVI Re-Visited, supa12.
9 MAVROIDIS Petros C., Highway XVI Re-Visited, supma15.
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[.5.2.4.Article XIV — General Exceptions

The U.S. last-resort defense was based on thdigasitns provided in Article XIV®% It is
interesting to note that the United States diddestelop its defense under Article XIV until it
made its second written submission, and it onlyrattively invoked Article XIV during the
Panel's second substantive meeting with the pamiegesponse to a question asked by the
Panel, in other words when it had become clearitbaither defenses could fail and that its

measures could be declared inconsistent with itsngioments under the GATZ.

This was the first occasion on which Article XIV tie GATS had been invoked by a
Member in a WTO dispute; therefore the Panel waablen to avail itself of prior

jurisprudence under the GATS for possible guidance.

Support was however found EC — Bananas l|lwhere the Appellate Body had confirmed
that jurisprudence under the GATT 1994 could bewvaaht for the interpretation of analogous
provisions contained in the GAYS. Given the textual similarity (but not identitipetween

Article XX of the GATT 1994 and Atrticle XIV of th&ATS, and the similar purposes that

%1 The relevant paragraphs of Article XIV read:

“Subject to the requirement that such measuresi@rapplied in a manner which would constitute aanseof
arbitrary or unjustifiable discrimination betweewuatries where like conditions prevail, or a disgai
restriction on trade in services, nothing in thigréement shall be construed to prevent the adopiion
enforcement by any Member of measures:

(a) necessary to protect public morals or to mairpablic order; 5

(footnote original) 5 The public order exceptionynize invoked only where a genuine and sufficiestyious
threat is posed to one of the fundamental intexfstsciety.

[...] (c) necessary to secure compliance with lawsegulations which are not inconsistent with thewvisions
of this Agreement including those relating to:

(i) the prevention of deceptive and fraudulent pcas or to deal with the effects of a default @mvices
contracts;

(i) the protection of the privacy of individuals relation to the processing and disseminationes§@nal data
and the protection of confidentiality of individugcords and accounts;

(iii) safety; [...]”

%2 An interesting discussion, however exceedingdBrthe scope of this research, is related to #reemal US
policy to leave the broadest possible free flovcafitent within and across international bordersotBd in the
First Amendment to the US Constitution on free spedhis phylosophy makes the US authorities more
reluctant to elaborating and invoking the very ctewpand structured list of restrictions called “falorder”
(from “ordre public” in French) or “public policy"'See WUNSCH-VINCENT Sacha, “The WTO, the Internet
and Trade in Digital Products”, Hart PublishingP80p.105

3 pppellate Body Report oBC — Bananas llIpara. 231
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these Articles are designed to serve, the Pandidered that GATT/WTO jurisprudence in

relation to the former may be relevant and usefuhe interpretation of the latter.

We underline however that Article XX GATT and AtgcXIV GATS are not identical in
content. Wisely, Article XIV GATS departs from Agte XX GATT and uses both the terms

of “public moralé and “public ordet ***

For the US, because the measures challenged bguansierve important policy objectives
that all within Article XIV of the GATS, they shatdilbenefit from the exceptions of Article
XIV(a) and Article XIV(c). Moreover, such measuregere applied in a way that complies
with the requirements of the chapeau of Article XiMthe GATS.

In relation to its defense under Article XIV(a)ethinited States argued that the Wire Act, the

Travel Act and the lllegal Gambling Business Actrevaecessary to protect “public morals”
and “public order” within the meaning of Article %(a) becausenter alia, remote gambling

is particularly vulnerable to use by minors who prehibited from gambling or can be used
for laundering the proceeds of organized crime.igua questioned the United States’
argument that its measures prohibiting the remapply of gambling and betting services are
necessary to protect public morals and public oofethe basisinter alia, that the United
States is a significant consumer of gambling anttiffge services and that state-sanctioned

gambling opportunities are available in 48 states.

With respect to its defense under Article XIV(d)etUnited States argued that the Wire Act,
the Travel Act and the lllegal Gambling Business Aerve as law enforcement tools to
secure compliance with other WTO-consistent U.&slan particular, state gambling laws

and criminal laws relating to organized crime.

1.5.2.4.1.DSU Findings

In its analysis of GATS Article XVI, the DSU anaba the following aspects: (i) whether
these laws could be provisionally justified undetide XIV(a) and Article XIV(c), the two

%4 See MATSUSHITA Mitsuo, SCHOENBAUM Thomas, MAVROISI Petros, “The World Trade
Organization. Law, Practice and Policy”, supra3g.6
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provisions specifically invoked by the United Sttand, if so, (ii) whether the United States
had successfully met the requirements of the chapéarticle XIV with respect to these

measures.

()Provisional justification under Article XIV(a)

(a)The Panel’s view

Pursuant to the text of Article XIV(a), in deternmg whether a challenged measure is
provisionally justified under this Article, the Médiar invoking it must demonstrate two

elements, namely:

(a) the measure must be one designed to “protdalicomorals” or to “maintain public

order”; and

(b) the measure for which justification is claimeuist be “necessary” to protect public

morals or to maintain public order.
*Measure ... to “protect public morals” or to “maintaipublic order

The Panel first examined the meaning of the terprstéct public morals” and “maintain
public order” in an effort to understand their sepm accordance with the ordinary meaning
of the words when read in their context and intlighthe object and purpose of the GATS
and the WTO Agreement.

In the Panel’s view, the content of these concéptdMembers can vary in time and space,
depending upon a range of factors, including ptaagsocial, cultural, ethical and religious
values. Furthermore, as the Appellate Body hasdtan several occasions, in applying
similar societal concepts, Members have the rightldtermine the level of protection that
they consider appropriaté Although these Appellate Body statements were amiadthe

context of Article XX of the GATT 1994, such statemts were considered also valid with
respect to the protection of public morals and gubider under Article XVI of the GATS.

35 Appellate Body Reports on Korea — Various MeasoreBeef , para. 176 and EC — Asbestos, para. 168
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More patrticularly, it was considered that Membdrswdd be given some scope to define and
apply for themselves the concepts of “public mdralsd “public order” in their respective

territories, according to their own systems andescaf values.

However, the principle of effective treaty inter@aton required the Panel to give an
interpretation of the terms “public morals” and lic order” in the context of Article

XIV(a), in order to apply them to the facts of thase.

After examining dictionary definitions, the Pane@ncluded that the term “public morals”
denotes “standards of right and wrong conduct raaiatl by or on behalf of a community or
nation®*®. Then, the term “public order” was interpretedeferring to the preservation of the
fundamental interests of a society, as reflecteguiblic policy and law. These fundamental

interests can relatiter alia, to standards of law, security and mor&fty

Based on the dictionary definitions and taking iatcount the clarification added by the
drafters of the GATS in footnote 5, the Panel veltkthat “public morals” and “public order”
are two distinct concepts under Article XIV(a) bEtGATS. Nevertheless, to the extent that

both concepts seek to protect largely similar v&lseme overlap may exist.

After using also supplementary means of interpi@tatother jurisdictions judgments,
behavior of other WTO Membérs, and historical exampl&) and after examining evidence
related to the elaboration and scope of the Wirg the Travel Act (when read together with

the relevant state laws) and the lllegal GamblingiBess AcP’, the Panel concluded that

#%Us Gambling, para.6.465

%7US Gambling, para.6.467

%8 The panel cited ECJ Schindler and Anomar casaswté will discuss in detail in Part I1.

39 Examples of WTO Members that have relied on "mublbral" grounds to justify certain restrictionslimde
Israel and the Philippines. In this regard, the9l¥8ade Policy Review of Israel observed that llsna&intained
an import prohibition on "[t]lickets or publicityains for lottery or gambling" and identified the sea for this
prohibition as "[p]ublic morals." (See WTO Secrégr Trade Policy Review — Israel, WT/TPR/S/5&|¢alll.8
(1999). Similarly, the 1999 Trade Policy Reviewtbé& Philippines listed limitations on foreign owsleip of
gambling operations (e.g., racetracks) under aihgatiat referred, inter alia, to limitations "fogasons of ...
risk to health and morals (WTO Secretariat, Tradkcl Review - The Philippines, WT/TPR/S/59, tablell).

30 n the context of the Economic Committee of thedee of Nations, where a draft convention had fpeen
forward that included an exception for “[p]rohibitis or restrictions imposed for moral or humarétarieasons”
See Economic Committee of the League of Nationsplifibn of Import and Export Prohibitions and
Restriction, Commentary and Preliminary Draft Int#ional Agreement, League of Nations Doc. C.E.1.22
1927 11.13. pp. 10, 15 (1927).

%1 The Panel examined references made to the thfembiey laundering, organized crime, fraud andsrisk
children (i.e underage gambling) and health (i.athplogical gambling) that are associated with rhé
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measures prohibiting gambling and betting servicetyding the supply of those services by
the Internet, fall within the scope of Article X&) as they are enforced in pursuance of
policies, the object and purpose of which is tootpct public morals” or “to maintain public

order”.
*Measures “necessary” ...

In Korea — Various Measures on Bettfe Appellate Body interpreted the word “necessary”
as not being limited to that which is “indispensgblor “of absolute necessity” or

“inevitable™®?, but it did not give indications as to what thisans exactly.

In order to assess the necessity of the measuréssat, the Panel considered (a) the
importance of the interests or values that thess A intended to protect; (b) the extent to
which these Acts contribute to the realizationhaf €nds respectively pursued by these Acts;

and (c) the respective trade impact of these Acts.

Basing its arguments on Congressional statemerdsAdiorney General's testimonies, it

appeared clear to the Panel that the interestsands protected by the Wire Act, the Travel
Act (when read together with the relevant states)aand the Illegal Gambling Business Act
(when read together with the relevant state lawsyesvery important societal interests that

can be characterized as “vital and important inhilgaest degreé®®

However, having said that, the Panel remindedttiegte interests — to protect society against
the threat of money laundering, organized crimaydrand risks to children (i.e underage
gambling) and health (i.e. pathological gamblingllso exist in the context of the non-remote

supply of gambling and betting services. Yet, intcast to its treatment of the remote supply

gambling in a 1961 report by the House of Repredmmat on the Wire Act, in statements of the Attgrne
General with respect to the Travel Act, 2003 heagribefore the Subcommittee on Crime, Terrorism and
Homeland Security and in Congress statements imfeto the lllegal Gambling Business Act. See US
Gambling paras.6.482 — 6.485.

$2«Measures which are indispensable or of absolat@ssity or inevitable to secure compliance cetdirtfill

the requirements of Article XX(d). But other measjrtoo, may fall within the ambit of this exceptid\s used

in Article XX(d), the term “necessary” refers, inroview, to a range of degrees of necessity. At@me of this
continuum lies “necessary” understood as “indispbles; at the other end, is 'necessary' taken tannss
“making a contribution to”. We consider that a “Besary” measure is, in this continuum, locatedifagmtly
closer to the pole of “indispensable” than to tippasite pole of simply “making a contribution t&ppellate
Body Report on Korea — Various Measures on Beef.d61.

353 Similarly to the characterization of the protentigainst a life-threatening health risk by the élfzie Body

in EC — Asbestos (Appellate Body Report on EC —e&sbs, para. 172).
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of gambling and betting services, the United Stdtess not prohibit outright the non-remote
supply of gambling and betting servit¥s

As for the other two conditions (contribution t@tbnds pursued and trade impact), the Panel
found without difficulties that the laws at issueught to address concerns pertaining to
money laundering, organized crime, fraud, undemga®mbling and pathological gambling,

and had no doubt that these Acts have a signifiesttictive trade impact.
*Had the U.S. exhausted all GATS compatible alteras?

In examining whether a reasonably available WTOstiant alternative measure existed, the
Appellate Body inKorea — Various Measures Affecting Begbmined the means that had
been used by Korea to address the prevention ofidtant conduct in relation to the sale of
other food products. Recalling this reasoning,Rheel considered that the only other relevant
context to which reference has been made in tlsputie is gambling and betting services

supplied by non-remote means.

Therefore, the Panel compared the treatment ofioedpecific concerns (such as money
laundering, fraud, health issues, underage gambding organized crime) with the treatment
of similar concerns which arise in the case of remete supply of gambling services, and
found that most of these concerns specificto the remote supply of gambling and betting
services. Therefore, the measures used by the dJStates to address its concerns with
respect to money laundering, fraud, health and niaggdegambling in the context of the non-
remote supply of gambling and betting services otibe compared and examined as WTO-
consistent alternatives that the United Statesdchale used to address the specific concerns
it has with regard to the remote supply of gambang betting services.

A question raised in the literature was weather ltheted States had aabligation to

consult® with Antigua before and while imposing its protidn on the cross-border supply

%4 “we acknowledge that there may be particular aspessociated with remote supply of gambling arttirtge

services that may justify a difference in treatmastcompared to the non-remote supply of such cEsvi
However, reference must be made to the evidentmrad to determine whether particular aspects asteaki
with the remote supply of gambling and betting s&w will justify a prohibition, particularly in dht of the

tolerant attitude displayed in some parts of thetadnStates to the non-remote supply of such sesvitve

consider this issue in further detail below in discussion of whether or not a WTO-consistent adttve is

reasonably available to the United States”.
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of gambling and betting services. More specifigabgcause of the existence of a specific
market access commitment with respect to crossebotchde of gambling and betting

services, it was debated if the United States neethbbliged to consider WTO-consistent
alternatives, including those that may have beguested by Antigua and other Members,
before and while maintaining its prohibition on tbheoss-border supply of gambling and

betting services.

According to the Panel, which “weighted and balaricte elements found, “in rejecting
Antigua’s invitation to engage in bilateral or milafteral consultations and/or negotiations,
the United States failed to pursue in good faitoarse of action that could have been used
by it to explore the possibility of finding a reasdly available WTO-consistent alternative”.
As discussed further, this finding was however tweed by the Appellate Body, who ruled
that consultations or negotiations were not an @mpate alternative to consider under the

necessity test.

In conclusion on this point, the Panel considereat United States had not been able to
provisionally justify, under Article XIV(a) of th&ATS, that the Wire Act, the Travel Act
(when read together with the relevant state laws) the lllegal Gambling Business Act
(when read together with the relevant state laws)ewnecessary” to protect public morals
and/or public order within the meaning of Articld\Xa), although there was no doubt that

such laws were designed so as to protect publiaior maintain public order.

3% Some authors argue that the circumstances in vihie is a duty to negotiate in order to justifineasure
under the GATS general exceptions remain uncleae (SONDON Bradly J., The Existence of a Duty to
Negotiate in the General Exceptions of GATT and GAT 2005, available at SSRN:
http://ssrn.com/abstract=704749). Guidance on thgy do negotiate can be found in the GATT relevant
jurisprudence; two Appellate Body decisions haveinfb that failure to engage in inter-governmental
consultations or negotiations resulted in measureing applied in manner that constituted arbitrary
unjustifiable discrimination under the GATT ArtickéX chapeau: US — Reformulated Gasoline and US —
Shrimp. In both cases, the challenged measures prengsionally justified under paragraph (g) of GAT
Article XX. It was argued that negotiation effoitsthe Shrimp case were only relevant to deternginitnether
the United States had discriminated between thetdes around the Indian Ocean and the countriethen
Americas and noted that negotiation efforts werlg one of several factors that determined the auiof this
analysis, rather than a decisive factor (HOWSE Robdée Appellate Body Rulings in the Shrimp/Tur@ase:

A New Legal Baseline for the Trade and Environnm2aebate, 27 Columbia Journal of Environmental Law 49
(2002). He argued that “there is nothing in therdimgy of the chapeau (or any other part of Artixl¥) to
suggest that a nation must first secure agreemefiY DO Members or any other nation before exercisiag
rights under Article XX(g)” (HOWSE Robert, The Adlage Body Rulings in the Shrimp/Turtle Case: A New
Legal Baseline for the Trade and Environment Delmtpra, at 507).
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(b)The Appellate Body’s view

The Panel's findings described above were revdygabe Appellate Body. In doing so with
respect to the “necessity” condition, the Appelately made two significant contributions to
the interpretation of this requirement under AgidIV>®®. First, it clarified the standard of
review to be applied by a WTO adjudicating body wigenfronting this issue (a panel must
evaluate the “relative importance” of the interestsvalues furthered by the challenged
measure; the contribution of the means used tardhbzation of the end sought; and the
restrictive impact of the means used on internaticommerc&’). Then, it also clarified the
allocation of the burden of proof when an ArticlévVXdefense is raised. Overturning the
Panel’'s findings in this respect, the Appellate Bbdld that the original burden of proof rests
with the responding party, which invokes an Arti®&/ defense. Assuming this one has
made gorima faciecase, the burden of proof shifts to the complgmarty who will have to
demonstrate that the use of another less restiotigasure could have been privileged. If the
existence of such a measure is confirmed, the bustiproof will shift again to the party who
invoked the Article XIV defense, who will now hatedemonstrate that this measure was not

reasonably available to*t.

%% See MATSUSHITA Mitsuo, SCHOENBAUM Thomas, MAVROISI Petros, The World Trade
Organization. Law, Practice and Policy, p.636

%7 We quote paras. 306-308 of the Appellate Body'sG#Bnbling: “The process begins with an assessnfent o
the "relative importance” of the interests or valfierthered by the challenged measure. Having tsned the
importance of the particular interests at stakgyaael should then turn to the other factors that tar be
"weighed and balanced". The Appellate Body hastpdito two factors that, in most cases, will beveht to a
panel's determination of the "necessity" of a megsaithough not necessarily exhaustive of factioas might
be considered. One factor is the contribution efrtfeasure to the realization of the ends pursued the other
factor is the restrictive impact of the measureéndernational commerce.

A comparison between the challenged measure arsibposlternatives should then be undertaken, aed t
results of such comparison should be considerdderdight of the importance of the interests atiégsdt is on
the basis of this "weighing and balancing” and carngon of measures, taking into account the interes
values at stake, that a panel determines whetheeasure is "necessary" or, alternatively, whetmatteer,
WTO-consistent measure is "reasonably availabléé fequirement, under Article XIV(a), that a meashe
"necessary"—that is, that there be no "reasonawylable”, WTO-consistent alternative—reflects gtered
understanding of Members that substantive GATSyakittns should not be deviated from lightly. Areafiative
measure may be found not to be "reasonably avellahbwever, where it is merely theoretical in mafufor
instance, where the responding Member is not capabltaking it, or where the measure imposes arue@ind
burden on that Member, such as prohibitive costsutsstantial technical difficulties. Moreover, @édsonably
available" alternative measure must be a measatewtbuld preserve for the responding Member ithtrig
achieve its desired level of protection with resgedhe objective pursued under paragraph (a)ro€la XIv”.

%8 paras. 309-311 of the Appellate Body Report onGanbling: “It is well-established that a respondjragty
invoking an affirmative defence bears the burdendefmonstrating that its measure, found to be WTO-
inconsistent, satisfies the requirements of theked defence. In the context of Article XIV(a),shiheans that
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(iProvisional justification under Article XIV(c)

(a)The Panel’s view

The same reasoning as above was taken by the irasehmining whether the measures at
issue were or not justified under Article XIV (dhe Panel required that three elements be

demonstrated by the Member who invokes Article XN, namely:

(@ the measure for which justification is claimed mtsscure compliance” with

other laws or regulations;

(b) those other “laws or regulations” must not be irgstent with the WTO

Agreement; and

(c) the measure for which justification is claimed mhbet“necessary”’ to secure

compliance with those other laws or regulations.

Concerning the first point, the Panel noted thatWhS. Congress designed the Wire Act, the
Travel Act and the lllegal Gambling Business Actlange part to serve as law enforcement
tools to secure compliance with other WTO-consistérs. laws, namely, state gambling

laws and criminal laws related to organized criffiee United States specifically referred to

the responding party must show that its measuheeisessary" to achieve objectives relating to uiviorals or
public order. In our view, however, it is not tlesponding party's burden to show, in the firstanse, that there
are no reasonably available alternatives to achiesvebjectives. In particular, a responding pamged not
identify the universe of less trade-restrictiveeatative measures and then show that none of thessures
achieves the desired objective. The WTO agreendmtsot contemplate such an impracticable and, ohdee
often impossible burden. Rather, it is for a resiog party to make a prima facie case that its meass
"necessary" by putting forward evidence and argusmtrat enable a panel to assess the challengesuineea
the light of the relevant factors to be "weighed dalanced" in a given case. The responding paay, im so
doing, point out why alternative measures wouldauitieve the same objectives as the challengedumgdsut
it is under no obligation to do so in order to bB&h, in the first instance, that its measureniscessary". If the
panel concludes that the respondent has made a ffsicie case that the challenged measure is "revg8ss
that is, "significantly closer to the pole of ‘isgensable’ than to the opposite pole of simply intala
contribution to™—then a panel should find that lidr@aged measure "necessary" within the terms ofchert
XIV(a) of the GATS. If, however, the complainingrparaises a WTO-consistent alternative measurg, ithés
view, the responding party should have taken, #spanding party will be required to demonstrate why
challenged measure nevertheless remains "necesneahg light of that alternative or, in other werdvhy the
proposed alternative is not, in fact, "reasonabbilable”. If a responding party demonstrates thatalternative
is not "reasonably available", in the light of théerests or values being pursued and the partpseatl level of
protection, it follows that the challenged measurest be "necessary" within the terms of Article Xdy of the
GATS.

39 Based on the Appellate Body requirements in Kef¢arious Measures on Beef, which framed the arglysi
under Article XX(d) of the GATT.
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the Racketeer Influenced and Corrupt Organizatstatite (“RICO statute”), the Organized
Crime Control Act of 1970 findings that contain efidition of “organized crime”, and an
Attorney General Order, which also contains a digbim of organized crime. After examining
the Wire Act, the Travel Act and the lllegal GamigliBusiness Act, the Panel concluded that
these three laws assist in enforcing the RICO t&atand securing compliance with its

provisions.

Regarding the second point, with respect to thaioal laws relating to organized crime upon
which the United States also seeks to rely in ntpkte defense under Article XIV(c),

Antigua had not questioned their WTO consistendyer&fore, since Members’ laws are
presumed to be WTO-consistent, the Panel considbeddt is entitled to assume that these

laws are WTO-consistent.

Finally, the necessity condition was also examifidee same criteria used in determining the
necessity under Article XIV (a) were analyzed: ihgortance of the interests or values
protected by the RICO statute; the extent to wkikehWire Act, the Travel Act and the lllegal
Gambling Business Act contribute to the realizatwdrthe end pursued; and the trade impact
of the Wire Act, the Travel Act and the lllegal Galmg Business Act.

For the Panel it was again clear that the interpet$ected by the RICO statute are very
important societal interests that can be charagdras “vital and important in the highest
degree”. Also, the measures at issue make a signtficontribution to ensuring that local law
enforcement efforts to enforce criminal laws agamganized crime, including the RICO
statute, are not undermined. As for the trade impathose measures, it is uncontested that

they are trade restrictive.

After weighting and balancing the arguments foutity Panel again concluded that the
United States should have engaged in good faitttdsdl or multilateral consultations and/or
negotiations with Antigua when invited to do sothwa view to exploring whether there were
any ways of meeting its concerns with regard toaonized crime in a WTO-consistent
manner. Having refused to do so, the United Stetesd not demonstrate, in the Panel's
view, that the measures at issue were “necessatlgirnvihe meaning of Article XVI (c).

(b)The Appellate Body’s view
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The U.S. appealed the Panel’s finding under Arti\d (c). Since the Appellate Body had
found that the Wire Act, the Travel Act, and theBi&Sfall under paragraph (a) of Article
XIV, it was not necessary for it to determine wlegtthese measures are also justified under
paragraph (c).

(i) The chapeau of Article XIV

(a)The Panel’s view

The United States has not been able, in the Parielis to provisionally justify the Wire Act,
the Travel Act and the lllegal Gambling Business éader Article XIV(a) nor under Article
XIV(c) of the GATS. The Panel could have exercigeaticial economy as to the justification
under the chapeau of Article XIV. Instead, sinc@amant arguments have been made by the
parties on certain key issues, the Panel decidedidoess them so as to assist the parties in

resolving the underlying dispute in this case.

The chapeau - textually similar to the chapeau micke XX of the GATT - requires that the
measures in question be ragpliedin a manner that would constitute a means of atyitor
unjustifiable discrimination between countries wehéike conditions prevail, or a disguised

restriction on trade in services.

The Panel started its analysis by referring tortdevant Appellate Body findings i0S —
Gasoliné’®andUS — Shrimff™. In US — Gasolinét stated that the chapeau to Article XX of
the GATT has been worded to prevent the abuse a#ptions under that Articl&. In US —
Shrimpthe Appellate Body elaborated on the notion ofvpréing abuse or misuse of the
exceptions under Article XX of the GATT 1994. ltufed that “a balance must be struck
between theight of a Member to invoke an exception under Article AXd theduty of that
same Member to respect the treaty rights of therdfembers®’®. The Appellate Body then

370 Appellate Body Report, United States — Standards Reformulated and Conventional Gasoline,
WT/DS2/AB/R, adopted 20 May 1996, DSR 1996:l, 3.

371 Appellate Body Report, United States — Import Pbifin of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R, adopted 6 November 1998, DSR 19982755.

372 pppellate Body Report, US — Gasoline, p. 22.

373 pppellate Body Report US — Shrimp, para. 156.
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linked the balance of rights and obligations unitier chapeau of Article XX to the general

principle of good faith.

According to the Panel, the chapeau of Article X@he GATT 1994 addresses not so much
a challenged measure or its specific content, &thier the manner in which that measure is
applied, with a view to ensuring that the excepiohArticle XX are not abused. In order to
do so, the chapeau of Article XX identifies thrégnslards which may be invoked in relation
to the same facts: arbitrary discrimination, unfigile discrimination and disguised
restriction on trade. In the Panel’s view, thesaqgiples would also be applicable in relation
to Article X1V of the GATS.

The Panel evaluated all the evidence consideredast in determining whether the United
States has been applying and enforcing domestitallgrohibition on the remote supply of
gambling and betting services in a consistent manneorder to do so, it examined the
enforcement by the U.S. of restrictive measurest®mlomestic suppliet§* the electronic
availability of a number or services, such as vitlgttery terminals, which are legal in a
number of U.S. Stat&S, and the remote supply of betting services fosaaace¥® and the
availability of electronically supplied servicedared by certain Nevada bookmalkéfs

The Panel's conclusion after this analysis was thatUnited States had not demonstrated
that it applies its prohibition on the remote syppl these services in a consistent manner as

between those supplied domestically and those d@nat supplied from other Members.

37 The Panel noted that several US-based companisely, Youbet.com, TVG, Capital OTB and
Xpressbet.com, had been providing telephone onergambling and betting services for some time,fandd

no conclusive evidence that those operators werggh@osecuted. In contrast, in the case of UnSeates v.
Jay Cohen, an operator of an Internet sportsbookiceebased in Antigua was prosecuted and ultingatel
convicted under the Wire Act. The evidence beirgpitiusive, the Panel considered that the US hkesi fio
demonstrate its point i.e. that the manner in whi@nforces its prohibition on the remote supplygambling
services against domestic suppliers is consistéhtthe requirements of the chapeau.

37> On this point, the Panel expressed doubts whatitero lottery terminals are actually “remote” supgl
services, since they are located in shop countédrsre the consumers are physically present, caddndified
and their age can be verified.

37 The Panel acknowledged the conflicting interpietat put forward by Antigua and the United States
regarding the interpretation of the U.S. Interstbderseracing Act. Since it was for the United State
demonstrate that it has complied with the requirs®f the chapeau of Article X1V, the Panel fouihe
evidence presented to be inconclusive, and noteidtiie United States has not demonstrated thatthAg as
amended, does not permit interstate pari-mutuelewag for horse racing over the telephone or usitiger
modes of electronic communication, including thetnet.

377 As there was no unquestionable evidence that Newaeérators supply their services through the eter
except for an advertisement from a bookmaker —Piueel concluded that the manner in which the USreaf
its restrictive gambling policy in Nevada is comsig with the chapeau of Article XIV.
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Accordingly, the Panel believed that the Unitedt€étahad not demonstrated that it does not
apply its prohibition on the remote supply of waggrservices for horse racing in a manner
that does not constitute “arbitrary and unjustigatiscrimination between countries where
like conditions prevail” and/or a “disguised restion on trade” in accordance with the

requirements of the chapeau of Article XIV.
(b)The Appellate Body’s view

The Appellate Body reversed this last finding of fhanel and noted rather that, confronted
with the limited evidence the parties put beforevith respect to enforcement, the Panel
should have focused, as a matter of law, on thelwgrof the measures at issue, which, on
their face, donot discriminate between United States and foreign kensp of remote
gambling service€® It considered clear that the complainant, in prde establish
discriminatory treatment, must show evidenceatterns of enforcemenather than isolated

cases or instances of individual treatment.

Concluding with respect to Article X1V, the AppdkaBody foundthat the Wire Act, the
Travel Act, and the lllegal Gambling Business Ac¢ dmeasures ... necessary to protect
public morals or to maintain public order” and &hnerefore justified under GATS Article
XIV.

378 “In our view, the proper significance to be at@dHo isolated instances of enforcement, or laeketf,
cannot be determined in the absence of evidenowiallj such instances to be placed in their propetext.
Such evidence might include evidence on the overathber of suppliers, and on patterns of enforcensam
on the reasons for particular instances of nonteefoent. Indeed, enforcement agencies may refraim f
prosecution in many instances for reasons unrelateliscriminatory intent and without discriminataffect.”
Appellate Body Report, US Gambling, para.356.
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[.5.2.4.2.Critique

The relationship between morality and law causeg) Idiscussions since the Greek thinkers
of the fifth century BC to contemporary timi&s The enquiry whether the right and just is so
by nature or only by convention, and therefore @fdl rules sit on immutable moral
foundations or not — with concrete legal conseqesnrestill preoccupies thinkers, lawmakers
and judge¥’,

Assuming that morals are indeed at the foundatibitaw, a question deriving from this
enquiry is whether we accept a universal definibomorals, notably as a result of embracing
the theory of natural law — remains to define tbietents of such a definition — or if we rather

accept a multitude of moralities, according tospeit of each people.

Several international treaties include the notidn“public morality”, thus giving the
adjudicating bodies in charge with their enforcetndre difficult task of assessing the

meaning and scope of this notion. Some authorsefimer speak of an “international

1381

morality (or "universal morality”, as enshrined in the DReation at the Congress of

379 Generally, see PLATO, Protagoras; ARISTOTLE, Niesitaean Ethics; DEMOSTENES, Against
Aristogeiton. Also, see CICERO, De Republica; TorAgsiinas, Summa Theologiae (arguing that natusal la
has a theological foundation as « reason of theneliwisdom ») ; GROTIUS Hugo, De jure belli ac paci
KANT Immanuel, The Metaphysics of Morals; SAVIGNYriédrich Charles von, System des heutigen
rémischen Rechts, 1840 (arguing that the law ishimading because of its intrinsic moral authorltyt because

it derives from the very spirit of the people); HEGGeorg Wilhelm Friedrich, Les principes de lalpkophie

du droit, 1821, translated by A. Kaan, Gallimard, €40 (« Le soleil, la lune, les monts et lesks, les
objets naturels en général qui nous entourent $dmr la conscience ils n‘ont pas seulement I'atétagui
consiste a étre en général, mais aussi I'autoritécgnsiste a avoir une nature particuliére quedascience
admet, et s'y conformant dans son comportemeniraélgard [...]. L'autorité des lois éthiques (die @vitit der
sittichen Gesetze) est infiniment plus haute, learchoses de la nature ne présentent la ratiérgli¢ d’'une
maniére extérieure et isolée, et la cachent sotwiiae de la contingence ») ; JHERING Rudolf voejstdes
romischen Rechts, 1894; VINOGRADOFF Paul, Commonmnssein law, 1914 (arguing that law is clearly
distinguishable from morality) ; DJUVARA Mircea, lfendement du phénomeéne juridique, Paris, Sire§319
POUND Roscoe, Law and Morals, Chapel Hill ed., 192ART Herbert Lionel Adolphus, Positivism and the
Separation of Law and Morals, 1958, Harvard Lawi®&v/1; KELSEN Hans, The Pure Theory of Law, 1934;
BENTHAM Jeremy, The principles of Morals and Ldagi®n, republished by Prometheus Books ed., New
York, 1988; STUART MILL John, On Liberty, 1869.

30 For more recent theories, see for example DWORRIbhald, Law as Interpretation, 1982, Texas Law
Review 60; RAZ Joseph, On the Nature of Law, 1986chiv fir Rechts- und Sozialphilosophie 82;
GREENAWALT Kent, Conflicts of Law and Morality, Oafd Univ. Press, 1987.

31 For a historical approach to “international ethicsee MORGENTHAU Hans J., The Twilight of
International Morality, Ethics 58, 1948.
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Vienna of 13 March 18%8?), corresponding to an “international communit§” while others
underline that such a notion is a concept imposedduntries with market power, which

extrapolate their own definition of morality to therld®“.

To give just one example of the difficulty to assebe scope of public morality at
international level, we note the statutory embaogotrade between Cuba and the United
States imposed by the U.S. Congress in 1996. Thizego is to be terminated only when “a
democratically elected government in Cuba is in @3%°. The act makes a finding that
“[tlhe United States has shown a deep commitmend, Gonsiders it anoral obligation, to
promote and protect human right&emphasis added). However, during his visit td&un
1998, the late pope John Paul Il called the U.Sbago against Cuba “ethically

unacceptable®°
()“Public Morals” Phraseology in International Tre aties

The term “public morals” was used as early as lifilie Protection of Minorities Treaty.

The first consideration of a moral exception t@inational trade rules occurred in 1922 at the
Genoa Conference, which considered a draft agretecadimg for a reduction in import and
export prohibitions. The agreement stated thatoedxceptions must be anticipated, such as

measures for “the safeguarding of public healthraisoor security.”

32 Signed by the plenipotentiaries of the high powen® concluded the Treaty of Paris (1814). See BZSN
Edward, History of the Wars of the French Revolutifrom the breaking out of the wars in 1792 to the
restoration of general peace in 1815, volume Ihdrmoan, Rees, Orme and Brown, 1818, p. 433.

33 For a discussion concerning the international camity as a fiction or a reality, see DUPUY Pierreiié,
L'unité de I'ordre juridique international, Revue droit Comparé 297, 2002. The concept of ordrdipus
identifiable with the concept of jus cogens. SeeBM.LONA Merlin M., The Concept of Jus Cogens in the
Vienna Convention on the Law of the Treaties, ire Taw of Treaties, Ed. By Scott Davidson, 20042f{.59-or

a discussion on existence of a unity of internatidaw, see MATZ-LUCK Nele, Promoting the Unity of
International Law : Standard-Setting by Internaiofiribunals, in International Law Today : New (Obkabes
and the Need for Reform ?, ed. by KONIG, STOLL, REdBand MATZ-LUCK, Springer, 2008.

34 POSTEL-VINAY Karoline, L'Occident et sa bonne pleroFlammarion, 2003,

3% Cuban Liberty and Democratic Solidarity (LIBERTABEt of 1996, Pub. L. No. 104- 114, 102(h), 204(c),
110 Stat. 785, 794, 810 (1996).

3% News in USA Today, Jan. 26, 1998.

37 Treaty between the Allied and Associated PowedsRuoland (Protection of Minorities), June 28, 19419, 2,

in CHARNOVITZ Steve, The Moral Exception in Tradeliey, 38 Virginia Journal of International Law (98)
689.
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It is rather unclear whether a moral exceptionommercial treaties was a long-established
international practice before 198% There is at least one treaty with such an exoepfihe
treaty of 1881 between Madagascar and the UnitagSteclares that commerce between the
people of the two countries “shall be perfectlyefté®® although it permits the Malagasy
government to ban imports “tending to the injurytioé health or morals of Her Majesty’s

subjects®®.

After 1927, the moral and humanitarian exceptiocab®ge an established (but not universal)
practice in commercial treaties. Its phraseology most treaties is: “Prohibitions or
restrictions imposed on moral or humanitarian gosiii’. Other treaties provided that

exceptions may be made “on moral or humanitarianms®®2

One treaty provided an exception for the “mainteeanf public morality®®® another for the
“protection of health and public moraf$® Other treaties lacked a moral exception, but
included an exception “for the putting into forcé mmlice or fiscal laws, including laws
prohibiting or restricting the import, export orlesaf alcohol or alcoholic beverages, of

opium, coca leaf and their derivatives and othecatic substanced™.

In recent history, we note the Australia-New Zedl&nade agreement of 1983 which contains
an exception “to protect public morais® The Agreement for ASEAN Free Trade Area (of

1992) declares that nothing in the agreement ghallent a Member State from taking action

38 See CHARNOVITZ Steve, The Moral Exception in Trarigicy, supra, p.10

39 Treaty of Peace, Friendship, and Commerce, Mayl1881, U.S.-Madag., art. IV(1), 22 Stat. 952, 955,
qguoted in CHARNOVITZ Steve, The Moral Exceptionlirade Policy, supra.

390 |dem, art. IV(9), at 956.

391 Commercial Convention, July 2, 1928, Czech.-Ft.,\4 99 L.N.T.S. 107, 111., quoted in CHARNOVITZ
Steve, The Moral Exception in Trade Policy, supra.

392 Agreement Regarding the Commercial RelationshivBen Swaziland, Basutoland and the Bechuanaland
Protectorate and the Colony of Mozambique, May1BB8, Port.-U.K, art. 6, 191 L.N.T.S. 286, 290, tgabin
CHARNOVITZ Steve, The Moral Exception in Trade Rglisupra.

393 Treaty of Amity and Commerce, Feb. 12, 1930, Cl@izach., art. XlII, 110 L.N.T.S. 286, 290, quoted i
CHARNOVITZ Steve, The Moral Exception in Trade Rglisupra Z.

394 provisional Agreement relating to Commerce andifion, Feb. 17, 1924, Lith.- Swed., 23 L.N.T.551
155, quoted in CHARNOVITZ Steve, The Moral Exceptia Trade Policy, supra.

3% Treaty of Friendship and Commerce, Nov. 4, 193@mSSwitz., art. I1l, 190 L.N.T.S. 139, 143, quotid
CHARNOVITZ Steve, The Moral Exception in Trade Rglisupra.

39 Australia-New Zealand: Closer Economic RelationadE Agreement, Mar. 28, 1983, Art. 18(b), 22 I.L.M
945, 970 (1983).
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which “it considers necessary” for the protectidnpablic moralé€®’. The North American
Free Trade Agreement (of 1992) incorporates GATHchr XX(a) by referenc&®,

At a European level, the European Convention ferRhotection of Human Rights enshrines
certain individual rights — such as respect fowvay, freedom of thought, freedom of
expression, and freedom of assembly - but alsoiges\vthat governments may restrict these

rights for various reasons including “the protegtaf health or morals®®.

Also, in the EU framework, Article 30 of the Treaty Rome provides an exception for
prohibitions or quantitative restrictions “justifieon grounds of public morality”. The
exception notes that such prohibitions or restiwi “shall not, however, constitute either a

means of arbitrary discrimination or a disguisestrietion on trade between Member States”.
(ilWhat Is “Public Morality” In The WTO System?

Environmental issues, women'’s rights, child prateciand labor rights are all values more
and more discussed in relation to internationaldf® Can they though be included in the
scope of “public morality” under the WTO systefff?Furthermore, is the use of certain
medicine a matter of public moral€Quid for alcohol or cigarette use? In contrast to the
twenty-three members of the original 1947 GA¥T the modern WTO consists of 153

Member States (in 2008), more than half of whioh developing countries, representing a

397 Agreement on the Common Effective PreferentialifT@€EPT) Scheme for the ASEAN Free Trade Area
(AFTA), Jan. 28, 1992, art. 9, 31 |.L.M. 513, 52@92).

%% North American Free Trade Agreement, Dec. 17, 18822101(1), 32 I.L.M. 605, 699

399 Convention for the Protection of Human Rights &uhdamental Freedoms, Nov. 4, 1950, arts. 8-11, 213
U.N.T.S. 221, 230-32.

40 See generally HOWSE Robert, Social and Labor tssnel the Agendas of the IMF, World Bank, WTO and
OECD, 93 Am. Soc'y Int'l L. Proc. 143, 148 (200Q%iharks as conference panelist discussing inclusfon
labor rights through GATT Article XX(a)); HOWSE Reft, The World Trade Organization and the Protectio
of Workers’ Rights, 3 J. Small & Emerging Bus. L311(1999) (arguing for inclusion of internationabbr
standards in WTO through public morals exceptiddRVIS Liane M., Note, Women'’s Rights and the Peibli
Morals Exception of GATT Article 20, 22 Mich. J.tInL. 219 (2000) (arguing for use of public morals
exception to protect women'’s rights); LOPEZ- HURT@LCarlos, Note, Social Labelling and WTO Law, 5 J.
Int'l Econ. L. 719 (2002) (discussing WTO compditiiof government-sponsored social labeling iritias).

01 For a study arguing how the WTO could integrateietal values with the objective of progressivedéra
liberalization, see ROSAS Allan, Non-Commercial Mz and the World Trade System: Building on Article
XX, in Essays on the Future of the WTO: Finding enNBalance, ed. by Kim Van der BORGHT, Cameron
May, 2003.

402 See de BROUWER Anne-Marie, GATT Article XX's Enmirmental Exceptions Explored: Is There Room
for National Policies?, in Concerns Regarding AngnAnton Vedder ed., 2003, at 9, 23.
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variety of religious, cultural, ethnic, and soclackgrounds. Expanded membership will
bring more countries into contact (and potentiaifiict), and trading partners with diverse
socioeconomic compositions as well as differinguwral and religious views may have more
frequent trade-morality conflicts than a more hosrogus grouping.

Large panoply of issues is listed by the WTO Membas falling within their national
definition of morality protection. Products currgntsubject to morality-based import
restrictions include alcoh® pornographic or obscene materifis child pornographi}®,
gambling equipment or games of chafifehate propagand¥, illegal drugs®, lottery

tickets'®®,

non-kosher meat produtt§ posters depicting crime or violefite stolen
good$'® treasonous or seditious materfils counterfeit monel® automobile radar

detector$™ and video tapes and laser df$€s

It appears clearly that, apart from a “core-list’naoral values which seem to be universally
protected — such as children’ wellbeing — theredsmuch consensus among WTO Members
on the highly sensitive point of moral values. Thiea question arises weather, in examining

one of the issues listed above in order to deternifirthey fall or not within the “moral

%3 Indonesia, Addendum to Minutes of Meeting, Indimé&ade Policy Review, at 3, WT/TPR/M/117/Add.1
(Sept. 11, 2003).

“04 Republic of Korea, Report by the Secretariat, Répwf Korea Trade Policy Review, at 54, WT/TPR/$7
(Aug. 18, 2004); Honduras, Report by the SecrdtaHanduras Trade Policy Review, at 46, WT/TPR/8/12
(Aug. 29, 2003); Israel, Report by the Secretatfagel Trade Policy Review, tbl.111.8, WT/TPR/S/68ug. 13,
1999); Nigeria, Report by the Secretariat, Nigdniade Policy Review, at 78, WT/TPR/S/39 (May 2798P
The United States prohibits the importation of ‘cdrse” pictures.

“%5 Canada, Report by the Secretariat, Canada Trdiy Review, tbl.11l.4, WT/TPR/ S/53 (Nov. 19, 1998

% Tyrkey, Report by the Secretariat, Turkey TradicpPdreview, tbl.I1I.7, WT/TPR/S/ 125 (Nov. 19, 280
Thailand, Report by the Secretariat, Thailand TrRdécy Review, tbl.lll.3, WT/TPR/S/123 (Oct. 150@3);
Indonesia, Report by the Secretariat, Indonesiaé Rolicy Review, at 28 & tbl.11.3, WT/TPR/S/117 &y128,
2003); Israel Trade Policy Review, supra note BBIIL8; Nigeria Trade Policy Review, supra notg &l.111.9.

407 Canada Trade Policy Review, supra, tbl.ll1.4.

%% Thailand Trade Policy Review, supra note 85, MBI (noting restriction on imports of potassium
permanganate, known precursor for illegal druggjid, Report by the Secretariat, India Trade PdReyiew, at
38-39, WT/TPR/S/100 (May 22, 2002); Honduras Triadkcy Review, supra note 83, at 46.

99 |srael Trade Policy Review, supra, tbl.I11.8.

“10|1dem at 31.

“11 Canada Trade Policy Review, supra, tbl.I1l.4.

“12 syriname, Report by the Secretariat, Suriname eTfalicy Review, tbl.Il.2, WT/ TPR/S/135 (June 14,
2004).

413 Canada Trade Policy Review, supra, tbl.Ill.4.

“14|srael Trade Policy Review, supra, tbl.1I.8; Cdaa rade Policy Review, supra, tbl.Il1.4.

1> |srael Trade Policy Review, supra, tbl.111.8.

“1® Singapore, Report by the Secretariat, Singapaadé Policy Review, at 43, WT/ TPR/S/14 (May 7, 1996
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exception” as included in the GATT or GA¥4 a WTO adjudicating body can narrow its
analysis to national elements (therefore relyinghanunilateral definition of public morality

that a country gives) or does it have to seek @maiversal approat?

Another question mark is whose morals can be preden the WTO system? It seems clear
that a government can use a trade measure to pitdeawn population. But can a trade
measure be used to protect morals elsewhere? Fonpe, would an import ban against
goods made by indentured children be GATT-legalf?déotain authors, the answer must be
affirmative and “trade restrictions may be usedhtomote moral goal§*°. For others, the

negotiating partners of the GATT had in mind a mnahrower construction of the tefffi

It can be asserted that the sensitive and varigdédenetry of public morals could not result
from a purely unilateral definition without incung the danger of disguising a trade
restriction motivated by protectionism instead obrality protection. “A single state may
adopt what it deems to be effective measures tobabroertain evils, only to find that its
policies are largely defeated by the failure ofghoring states to adopt similar measutes”
As it was said, “allowing each government to restimports based on its own definition of
morality could disrupt trade and allow imperialis countries with market powéf?

Several commentators even question the interruptidrade for moral reasons. They oppose

unilateral governmental action to suspend tradeesscc'unless one’s choice of ethical

17 We recall that public morality issues are covenéth a different language by Article XX a) of theAGT
(regulating Members' possibility "to protect publicorals”) and by Article XIV of the GATS (contaimgn
Members' possibility to take certain measures "otqet public morals or to maintain public orderThe
formulation in the GATS seems to be wiser than thfathe GATT, circumscribing the concept of "public
morals" to the wider "public order". See MAVROIDF®tros C., "Trade in Goods", Oxford University Rres
2007, p.262. As it was argued, “public order canrbhgarded as a catch-all term”. COTTIER Thomas,
DELIMATSIS Panagiotis, DIEBOLD Nicolas, Article XIGGATS, supra, pp.287-328.

“18 For instance, in the Declaration at the Congréagienna of 13 March 1815, the parties declared fave
trade “has been considered by just and enlightemexa of all ages as repugnant to the principlesuofidnity
anduniversal morality (emphasis added).

19 See CHARNOVITZ Steve, The Moral Exception in Traelglicy, 38 Virginia Journal of International Law
(1998) 689. It is important to note that in 197@ thuropean Commission took the view that a memtade s
which bans cruelty in the rearing and slaughtephgoultry may not ban imports from other Membeat&s
which apply less stringent rules. The Commissiaued that any affront to public morals occurs soielthe
country where the cruel treatment takes place. ®R\Peter, Free Movement of Goods in the E.E.C. Unde
Articles 30 to 36 of the Rome Treaty, European [Gamter, London, 2d ed., 1988.

420 See FEDDERSEN Christoph T., "Focusing on Substaritaw in International Economics Relations: the
Public Morals of GATT's Article XX(a) and "Conveatial Rules of Interpretation”, 7 (1998) Minnesatarhal

of Global Trade, 75.

“L MOWER Edmund C., International Government, Bostd@ath, 1931.

422 CHARNOVITZ Steve, The Moral Exception in Trade ieg] supra, p.26
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concerns isadopted by othet4” (emphasis added). They cite three main reasarss; fhe

intransitivity of values would allow each countoydanction the other; second, the asymmetry
of market power would give larger countries morercove power; and third, persuasion and
private action should be used to spread valuesth®n@rgument against interrupting trade is

that commerce itself can raise public morals amuargjcipating countries.

On the other hand, if we do not accept unilateedinitions of national standards of morality,
what criteria can we use to seek a more univensptoach? In th&JS Shrimp** case, an

“acknowledgement by the international community”tbé need to preserve living natural
resources was sought. One author suggests thabeipublic morals context, evidence of
widespread international consensus might be fouod, instance, in the aspirational

preambulary language of broadly subscribed int@nat agreements or conventioffs”

This universalistic approach is, however, also [@olatic. First, it might burden this
exception with grobatio diabolica requiring the defending party to seek proof thapecific
moral value is also recognized in (a majority offyey countries. Second, from a practical
point of view, states would rarely need to resttreide to protect public morality in areas
where there is broad international consensus. Raghe@ublic morals exception would be
needed most when opinions are diverse and a cowiitrgeed trade-restrictive measures to
protect its population against products or serviresiuced by foreigners with different moral
standards. A too categorically universalistic apgto would provide no protection to
countries or groups of countries unable to dematesttonsensus about an issue they believe

to constitute a matter of public morality.

A less restrictive alternative would be to requivalespread, though not universal, state

practice, especially amongst states most likelpeaffecte®®. However, such an approach

423 BHAGWATI Jagdish & SRINIVASAN T. N., Trade and tHenvironment: Does Environmental Diversity
Detract from the Case for Free Trade?, in Bagwatli &#ludec (eds.), Fair Trade and Harmonization:
Prerequisites of Free Trade?, Cambridge. M.|.Ts®r£996, at 180.

424 pppellate Body Report, US Shrimp, para.131.

42 MARWELL Jeremy C., Trade and Morality: the WTO RakMorals Exception after Gambling, 81 New
York University law Review, 2006, p.820.

426 See ICJ case North Sea Continental Shelf CaseGFWR Den.), 1969 (noting that conventional rulaynibe
considered to have become a general rule of iniena law . . . [if a] widespread and representitigroup
adopts that rule).
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would still not permit the proper defense of certaalues which are singularly protected in a

few countries only (for example, kosher producttsnael).

According to one author, a proposed solution tg timational v. universal” interpretation
dilemma would be to revert to a unilateral defomtiof public morals, while in the same time
requiring that country to provide sound evidencppsuting its claim that a particular issue
has moral significané®’. Such substantial evidence of its internal condiicould be, for
instance, historical practice, contemporary pubpmion polls, results of political referenda,
or statements of accredited religious leatférsan order not to give the states a too large
discretion that could turn the moral exception iatdighway for protectionism, two more
conditions should be added to this approach: thmeasure be the least restrictive means of

protecting the interest at stake and that it bdiegn a nondiscriminatory fashiéf.

In US Gamblingthe Panel and Appellate Body seem to have takethamr mixed approach
as compared to the options presented here abogteedn evidence external to the United
States was sought in order to define public marakhis country. The Panel tried to follow
the principles of the Vienna Convention, and intetgd the notion of “public morals” using
the ordinary meaning of the words, read in themtegrt and in light of the object and purpose
of the GATS, and with the help of supplementary mseaf interpretation (such as judgments
of the European Court of Justice, behavior of otNéTO Members, and historical
international examples), all of which say verylditebout the “public morality” notion as
defined in the USA®.

Nonetheless, the fact that gambling is a concerittwban be easily circumscribed to the
concept of public morality (in a widely acceptechs®) seems undisputable. In the field of

international trade, this was made clear since 1@2én during the multilateral negotiations

427 See MARWELL Jeremy C., Trade and Morality: the WP@blic Morals Exception after Gambling, supra,
p.824

28 | dem.

29 See MARWELL Jeremy C., Trade and Morality: the WP@Qblic Morals Exception after Gambling, p.826,
based on Appellate Body Report, Japan—Taxes onhalao Beverages, WT/ DS11/AB/R, adopted on ¢
October 1996, para. 30 (finding Japanese taxedcohalic beverages in violation of WTO obligatiobscause
taxes were discriminatory); Shrimp/Turtle, sugrara. 186 (finding U.S. restriction on importedisir to be
“arbitrary and unjustifiable discrimination”).

430 Referring to our previous example on kosher pregjuand applying the Panel’s argumentation in US
Gambling to it, we find that, if Israel was compellto justify why it restricts trade of non-kosimeeat, it would
have to resort to such external means of prove twhie probably impossible to find, given the highdgal
specificity of this particular societal value.
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which led to the International Convention for thiboftion of Import and Export Prohibitions

and Restrictions, the Egyptian delegate pointed tbat his government prohibited the
importation of foreign lottery tickets and askedettter this issue would be covered by the
moral exception. The president of the conferencavared that it would be covered by the

new exception for measures adopted for “moral ondmitarian reason$™.

(i) National “Public Morals” Asserted By an Inter national Tribunal:

Challenges and Examples

A series of questions is raised when national stedsdof public morality (and public order)
are to be interpreted by an international tribunds we have seen previously, some authors
believe that the Appellate Body’s reasoning on jubiorals inUS Gamblingimproperly
impinges on the autonomy of WTO Member Stétes

As noted above, the issue was publicly addressedgithe multilateral negotiations which
led to the International Convention for the Abalitiof Import and Export Prohibitions and
Restrictions. The minutes of the debate show thea@ian government raising a concern that,
under the most recent treaty draft, “[dJomesticaioms, such as the admission of opium...

were to be subjected to external jurisdicti8f.”

Several international legal orders, created byriaional treaties, entrust the difficult task of
assessing the notion of “public morals” to theispective adjudicating bodies, and such

international courts have already been confromeatactice with this sensitive issue.

The leading decision by the European Court of HuRmhts (ECHR) interpreting the moral
exception isHandyside v. United Kingdof1976§3* Handyside, a book publisher convicted
by a United Kingdom court of an obscenity violatimomplained to the ECHR that his
conviction violated Article 10 (freedom of expreassj of the Convention for the Protection of

Human Rights. The United Kingdom and the Europeamfdission on Human Rights

3! |nternational Conference for the Abolition of Impand Export Prohibitions and Restrictions, Praoliregs of
the Conference, at 95, League of Nations Doc. ®ZPR. 1928 1.7 (1928), at 110.

32 MARWELL Jeremy C., Trade and Morality: the WTO RalMorals Exception after Gambling, supra, p.802.
33 |nternational Conference for the Abolition of Impand Export Prohibitions and Restrictions, Praliegs of
the Conference, supra.

34 ECHR case Handyside v. United Kingdom, 1 Eur. HRBp. (ser. A) 737 (1980).
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defended the conviction on the grounds that theceabisy law was necessary for the
protection of public morality. The ECHR ruled agaifandyside. Noting that there was
uniform European conception of moralgthin the contracting states, the ECHR declahed t
“[tlhe view taken by their respective laws of tlegjuirements of morals varies from time to
time and from place to place, especially in ourwhéch is characterized by a rapid and far-
reaching evolution of opinions on the subf&tt The ECHR held that Article 10 “leaves to
the Contracting States a margin of appreciatiortaose “State authorities are in principle in
a better position than the international judggegive an opinion on the exact content of these
requirements as well as on the “necessity’ of atfretion’ or “penalty’ intended to meet

them” (emphasis added).

The European Court of Justice also ruled on thenaif public morals, the first case being
Dassonvillein 1974 In this case, the ECJ did not decide whethetrige restrictive law in
guestion was justified under Article 36 (now AréicB80) of the Treaty of Rome; instead, the
ECJ took a “shortcut” by ruling that the Belgiarwlaould not qualify under Article 36
because it was “arbitrary discrimination or a disgd restriction on trade” between members

of the European Community.

However, the moral exception in Article 36 is added in other decisions of the ECJ, related
to the interdiction of pornography. In two casé® importer claimed that a U.K. law was a
violation of Article 30 of the Treaty of Rome. lhet 1979 caseédenn and Darb$*’, the ECJ

35 |dem, para 753.

% ECJ Case 8/74, Procureur du Roi v. Benoit and @uaite, 1974 E.C.R. 837, 2 C.M.L.R. 436 (1974)..Mr
Dassonville was charged by Belgian authorities witporting and attempting to sell Scotch whiskyheitit a
document from British customs authorities certifyithe right to use this designation in Belgium. Bwotch
had been bought in France. Dassonville claimedttieaBelgian law violated article 30 of the TreafyRome as

a measure having equivalent effect of a quantgatestriction. At issue was whether the Belgian twld be
justified under article 36, which provides an exeap for restrictions on imports for the protectiof public
health and for the protection of industrial and cmercial property. The European Court of Justiceduhat
such a restriction could not be justified.

43T ECJ Case 34/79, Regina v. Henn and Darby, 1979RE.&795, 1 C.M.L.R. 246 (1979). Henn and Darby
were arrested for importing films and magazined tiere "indecent or obscene" in violation of thes@ms
Consolidation Act of 1876. In their defense, thegeated that the import ban violated article 3hefTreaty of
Rome and was not permitted by the article 36 exuepiecause the United Kingdom did not enforcestume
standard of public morality throughout its terrntotn many parts of the United Kingdom, only obszenatter
was banned and less offensive "indecent" matterpgawitted. The ECJ stated that "[i]n principleisifor each
Member State to determine in accordance with it @eale of values and in the form selected by ét th
requirements of public morality in its territoryVith regard to the circumstances of the case, tbé faled that
"[t]he fact that certain differences exist betwela laws enforced in the different constituent pafta Member
State does not thereby prevent that State fromyaqgphk unitary concept in regard to prohibitionsioports
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accepted the argument that a restriction on impoftsndecent or obscene films and
magazines is justified by grounds of public moyalin the 1986Conegatecasé®, the ECJ
rejected the same moral exception defense andd=esi that the import ban on obscene
material — rubber dolls — was a form of protectomj since the manufacture and selling of the

same material was not banned in the importing egunt

Another relevant case before the ECJ was the He@fiey Lomasasé®, which concerned a
refusal by the United Kingdom to issue a licencetlie export of live sheep for slaughter to

%% The Court considered that such refusal constitatguantitive restriction on exports,

Spai
contrary to Article 34 of the EC Treaty. Communityv precludes a Member State from
invoking Article 36 of the EC Treal§! to justify a limitation of exports of goods to aher

Member State on the sole ground that, accordintpeofirst State, the second State is not

imposed, on grounds of public morality, on trad¢hvdther Member States." The ECJ further explaited a
morality-based import ban would not constitute fay discrimination or a disguised restriction wade" in
the absence of lawful domestic trade in the sanoelgioPerceiving that the pornography was of a aghat "on

a comprehensive view" trade in it would be unlavtfubughout the United Kingdom, the ECJ denied Hamah
Darby's claim. For a comment, see WALLACE, Rebdddsl., Public Morality. The Terms of Article 36 ofi¢
EEC, The Journal of the Law Society of Scotland Q198234-235; VALLEJO LOBETE, Ernesto, Las
restricciones a la libre circulacion de mercangiasrazones de moralidad publica, Gaceta Juridicla CEE -
Boletin 1990 n° 84 p.10-16

438 ECJ Case 121/85, Conegate Ltd. v. Her MajestystdPus and Excise, 1986 E.C.R. 1007, 1 C.M.L.R. 739
(1986). When Conegate sought to import life-sizebrr dolls of women, they were seized by Britisthatities
as being "indecent or obscene" in violation of #8¥6 Act. Conegate raised the same defense as &tahn
Darby, but the facts were more in his favor. Thees generally no ban on the manufacture or sadeidi dolls
in the United Kingdom (except on the Isle of Malmstead, there was a ban on mailing them, resiristion
their public display, and restrictions on theiresa minors. Distinguishing this case from Henn &aaby, the
ECJ clarified the proper use of article 36. Explagnthat it was not necessary that domestic manufaand
marketing (of products whose importation is proteid) be banned throughout a nation's territory,B8d held
that "it must as least be possible to conclude filoenapplicable rules, taken as a whole, that {haipose is, in
substance, to prohibit the manufacture and maneaiinthose products.” Laws applying to rubber dédised
this test. In his opinion, the Advocate Generaltplased that it was up to each state "to lay doheirtown
standards of public morality" since "attitudes véigm place to place and, indeed, from time to tim&or a
comment, see MILLETT, Timothy, Free Movement of @s@nd Public Morality, New Law Journal 1987 p.39-
40.

439 ECJ, Case C-5/94, The Queen v. Ministry of Agtietd, Fisheries and Food, ex parte Hedley Lomas
(Ireland) Ltd., May 23, 1996, 1996 E.C.R. 1-2553.

40 The Ministry had systematically refused to issoerses for the export to Spain of live animalssiaughter
on the ground that their treatment in Spanish $itarouses was contrary to Directive 74/577 of Maver 18,
1974 on stunning of animals before slaughter. dihective sought, among others, to avoid all fowhsruelty
to animals and, as a first step, to avoid all ueseary suffering on the part of animals when belagghtered.
The Ministry believed that the information in it®gsession indicated a degree of non-compliance thith
directive so as to create a substantial risk thahals exported to Spain for slaughter would suffeatment
contrary to the directive.

41 This article allows the maintenance of restricsiom the free movement of goods, justified on gdsuof the
protection of the health and life of animals.
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complying with the requirements of a Community hanming directive pursuing the

objective which Article 36 is intended to protéét

In summary, several useful principles can be etd¢thérom the European adjudication and
used for our analysis @S Gambling

» First, there is the declaration Handysidethat moral requirements vary from time to

time and from place to place.

» Secondthere is the ECJ judgment Henn and Darbythat in principle, it is for each
Member State to determine in accordance with its egale of values and in the form

selected by it the requirements of public moralityts territory.

» Third, there is the ECJ judgment @onegatehat Article 36 EC should not extend to

a situation where the import ban covered much rtieae the domestic ban.

An interesting question raised in the literatureh@sv would the WTO adjudicating bodies
assess the moral exception if the trade-restrictieasures aimed to protect the morals of (a)
a Member’s domestic population, or (b), those @draign population? Some authors believe
that import measures to safeguard the morals obraedtic population would probably
receive a light scrutify®, while import measures to safeguard the morals dbreign
population would receive a strict scrutffy

(iv) Remaining Question Marks on the Relationship Gambling — Crime —
Public Order”

42 Recourse to the EC Treaty provisions is no longessible where Community directives provide for
harmonization of the measures necessary to acttievepecific objective which would be furtheredrbliance
upon this provision.

“43See CHARNOVITZ Steve, The Moral Exception in Tra&igicy, supra, p.20. For example, if a strict Niusl
country banned liquor imports, this would probablgss the necessity test. Panels would not ask wheth
particular rules of the Moslem religion are necessa whether the government should tolerate drigkdy non-
Moslems. See REGE Vinod, GATT Law and Environmeataed Issues Affecting the Trade of Developing
Countries, 28 J. World Trade, June 1994, at 95,28 (suggesting that article XX(a) would pernatintries

to ban imports based on religious considerations).

44 See CHARNOVITZ Steve, The Moral Exception in Traigicy,supra, p.21.
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The Panel’'s approach in determining whether a a4 issue falls or not under the scope of
Article XIV brings about another question as to lin& between gambling and crime (under

the ambit of public order).

Indeed, the relation between crime and games aficggh&s one of the most controversial
issues related to gambling in gené&falRadically different opinions have been expressex
particularly rich literature, both in sense of amdent connection between the two, and in that

of the lack of any causality relation at*all

Without entering inextricable discussiéts'*® we note that several authtfsremarked that
a tendency to consider gamblers as criminals appabe stronger in the United States,

where the “myth of gamblers being criminals” seem$revail for several reasons, one of

4> Findings differ largely in gambling industry sponsd research and independent academic reseancAnFo
analysis of the connection between gambling monmey research, see KINDT John Warren, “The Gambling
Industry and Academic Research: Have Gambling Momeinted the Research Environment”’,13 S. Cal.
Interdisc. L.J. 1 (2003-2004).

“4% For a discussion see the Introduction, chaptes. Il

47 A study of 2006 shows that the effect of a casinarime will vary with the time from the casinalate of
opening. It finds that generally, a reduction ifner is observed shortly before and shortly aftezagino’s
opening date; this trend can be attributed to #no’'s effects on the local labor market by prongdjobs,
especially those targeted to low-skill individugRolicy Analytics LLC, Report to the Indiana LegisVe
Council and the Indiana Gaming Commission, “A B@rebst Analysis of Indiana’s Riverboat Casinos Fof
2005", 2006, available at www.in.gov/legislativeligports/agency/reports/IGC02.pdf). However, criags
will increase after an estimate 1 to 3 and halfrgeahen the effects from pathological and probgamblers
will be felt. Also, a 2004 study estimates that ‘bughly 8% of crime in counties containing casines i
attributable to the presence of casinos, costimgaverage adult $75 per year.”(measured in 200&rgjl
according to this study, “casinos increased athes except murder, the crime with the least obvammection

to casinos” (GRINOLS Earl L., MUSTARD David B., Gass, Crime, and Community Costs, 2004, available a
http://ideas.repec.org/, p.28). Another academidysiooked at casino-related crime using the conogphot
spots”, i.e., the locations of the most calls folige service, to help understand the relationsleippveen criminal
activity and the presence of gambling casinos. Adiog to this research, certain unique charactesisif the
casino environment help to explain why there am 4pots” for crime. This seems to happen becgqisenlike
other entertainment-oriented tourist attractionsnay is the principal center of attention in casin@) because
casinos may inspire “situational and opportunistime by gamblers who have sustained big losseswadare
desperate to recoup those losses,” especiallyeindbe of compulsive gamblers; and (iii) also bsedhe policy

of providing free alcohol to gamblers in many casimay help facilitate crime both by making potaintictims
less vigilant and potential offenders less inhihitgust to cite a few (STITT Grant, NICHOLS Mark,
GIACOPASSI David, Does the Presence of Casinosels® Crime? An Examination of Casino and Control
Communities, Crime & Delinquency, Vol. 49 No. 2,rA[2003, p.256).

48 Other researches have come to mixed findings (BEGER Sara Linn, The Relationship Between
Gambling And County-Level Crime, 2005, available hatps://drum.umd.edu/dspace/handle/1903/2377thesis
submitted to the Faculty of the Graduate SchodhefUniversity of Maryland, College Park,). Thetistical
analyses revealed that increases in robbery, eehiokft, and overall crime rates were not significa
Additionally, assault and burglary rates actualtgiased as gambling venues were opened, anddibasases
were significant for assault. Most surprising, rapg¢es decreased significantly and arson ratesased
significantly as gambling venues were opened. Qarlyeny rates exhibited the predicted significacteéases.

“9 BRENNER Gabrielle A.,, BRENNER Reuven, A Profile @amblers, Cahier de recherché 8716,
Département de sciences économiques, Universitéoréréal, 1987.
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which being that when gambling was outlawed, thmemwere supplied by the underworld,

frequently connected to crime.

Even official national reports fail to bring mongHht on this controversial issue. Australia,
Great Britain, the United States and Canada havh eampleted an extensive national
review of their gambling operations, regulationsd apublic policies (the Australian
Productivity Commission in 1999 the American National Gambling Impact Study
Commission in 1999% the Gambling Review Board for Great Britain in02(/%, and the
Law Commission Canada in 206%.

Included in the mandate of these national gamidingies was an examination of the impact
of gambling on crime rates. All studies noted ddrmisal connection between gambling and
crime and cited various aspects of commercial gaglthat make the industry vulnerable to
criminal involvemerit”. There was also recognition of the fact that widead legal

50 The Australian Productivity Commission Report daded that street crime in or surrounding gambling
venues was of no greater magnitude than in othigliqpplaces of amusement and that organized criacklittle
opportunity to infiltrate Australian casinos. Thieief gambling-related crime concerns in Australier@vcrimes
committed by problem gamblers to support their efituth and the potential for loan sharking and money
laundering in Australian casinos.

! The United States National Gambling Impact Studyn@ission Report hedged its comments on gambling-
related crime. The report claimed that researdtirignthe two activities has been too narrow in gcapd unable

to differentiate the effects of gambling from tHéeets of tourism in general. As well, the repoohcluded that
more research was needed because, at the timeitvvas drafted, there was insufficient data to difaror
define the relationship between gambling and crime.

%52 The Great Britain Gambling Board Review Reportedothat “highly questionable and overly corrupt
practices” in legal bookmaking operations requigéter regulation, and greater enforcement powenewalled

for to shut down illegal gambling machines.

53 The Legalization of Gambling in Canada Report@¥%, prepared for the Law Commission Canada “Wéat i
a Crime?” showed there is both direct and indigaechbling-related criminal activity.

44 For an in-depth analysis of the relationship betw@nternet) gambling and money laundering, searkiial
Action Task Force -XIl Report On Money Launderingpblogies 2000-2001; SCHUDELARO A., Electronic
Payment Systems and Money Laundering. Risks Andnteomeasures In The Post-Internet Hype Era, Wolf
Legal Publishers, 2003; MCMILLEN Jan, WOOLLEY Rictda Money Laundering in Australian Casinos,
Australian Institute for Gambling Research — UW8pgr presented at the 3rd National Gambling Reigulat
Conference, Sydney, 11-12 May 2000; FinCEN, the. Or@asury Department, A Survey of Electronic Cash,
Electronic Banking and Internet Gaming, 2000, aldé at http://www.fincen.gov/e-cash.pdf, SCHOPPER
Mark D., Internet gambling, Electronic Cash & Moné&gundering: The Unintended Consequences of a
Monetary Control Scheme, 5 Chap. L. Rev. p.318,0220 WEIMER Wendy J., Cyberlaundering: An
International Cache for Microchip Money, 13 DeP&uls. L.J. 2000-2001, p.202; MUSSINGTON David,
WILSON Peter, MOLANDER Roger, Exploring Money Lauwmohg Vulnerabilities Through Emerging
Cyberspace Technologies: A Caribbean Based Exer¢RAND: Critical Technologies Institute, 1998);
FILIPKOWSKI Wojciech, Internet as an lllegal Marketace, paper presented at the 6th Cross-BordemneCri
Colloquim in Berlin, 2004, available at http://wwesoss-border-crime.net/a-pdf/CCC-2004-Filipkowkdf;p
WELLING Sarah N., RICKMAN Andy G., Cyberlaunderingihe Risks, The Responses, 50 Fla. L. Rev. 295,
p.322 (1998); HUGEL Paul S., Criminal Law and thaufe of Internet Gaming, 2 Gaming L.R. 143 (1998).
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gambling opportunities had led to relaxed monitrai illegal gambling by police officials

and lenient treatment by the courts for those dthigth illegal gambling offences.

However, with the exception of the Canadian repibespite the mandate of each review to
explore the link between gambling and crime, thbjext was given short shrift. That is,
cursory literature reviews reported equivocal firgdi and no original research on the topic

was commissionéad.

Another study worth noting was conducted for thenéh Senate in 2002 and renewed in
2006 Its authors mention casino related delinquendyickvthey do not consider to be a
problem of the present, but rather a reputatioreritdd from the times when regulation of
gambling activities was less strict : “Dans lesinas, il y a eu, par le passé, une grande part
de vérité dans cette réputation, tant divers prégedels que préte-noms ou racket, ont
longtemps permis a des délinquants notoires deisaita trésorerie de certaines maisons et
a organiser la délinquance sinon le crime. Des dalas spectaculaires, abondamment
meédiatisés, des affaires longues, tortueuses ejlasdas, sont la pour confirmer le public
dans cette opinion. Ceci est du passé et, ménépaglie, ces cas étaient I'exceptidhThe
report notes, however, a significant increase ihndeency rates due to clandestine slot

machine&®,

55 In New Zealand, the Australian Institute for GaimgplResearch, Social And Economic Impacts Of Gamgbli
In New Zealand. Final Report, 2001, found thatithpacts on crime of the two New Zealand casinosewert

as extensive as predicted. While the New ZealarghBPment of Internal affairs (DIA) have found ngrsficant
evidence to directly link crime with gambling, theport noted that precise statistical data hadeen available.
However, it states that analysts agree that gamlidiindeed susceptible to crime, be it major cereach as
fraud and money laundering or less major crime$ agccheating and begging. In South Africa, théaxal
Centre for the Study of Gambling at the Universiy Cape Town, on behalf of the National Responsible
Gambling Programme, prepared in 2003 a nationalystalled “Gambling and problem gambling in South
Africa”. This report found that in respect of crime regulated industry, one that is tightly conédland
administered, is much less vulnerable to crimiraiviy, to the extent that illegal gambling hasshereplaced
by legal gambling operated by reputable companiks have undergone rigorous probity investigatiohe T
report found no evidence yet available of whetheypte are committing crimes such as fraud, robbed,theft

to fund gambling in a way similar to that in whitttey commit such crimes to buy drugs. If it turns that this

is happening, then this will be, by definition,unétion of problem gambling (National Centre foe tBtudy of
Gambling at the University of Cape Town, on behafifthe National Responsible Gambling Programme,
Gambling and problem gambling in South Africa. Atidaal Study, 2003, p.38).

45¢ Senator TRUCY Francois, Rapport d’information fait nom de la commission des Finances, du controle
budgétaire et des comptes économiques de la Nstiola mission sur les jeux de hasard et d’argerfrance
2001-2002, available at http://www.senat.fr/rap/B2B/r01-2231.pdf. (rapport Trucy).

4>’ Rapport Trucy, p.103.

458 Rapport Trucy, p.16.
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[.5.3.UNRESOLVED QUESTIONS AFTER US GAMBLING

The Dispute Settlement Body did not addresdd$hGamblingseveral key issues which are, in
our view, sufficiently important to make a diffecnin the final judgment and to potentially

affect the solution given to this case.

One is the issue of likeness, in respect to whiehRanel exercised judicial economy. As a
consequencelJS Gamblingdoes not analyze the very interesting questiokrmfwing if
online games are “like” the traditional ones, tisato say if in the GATS framework a “brick

and mortar” casino is “like” an Internet casino.

Another unresolved topic, which if analyzed coulavé inverted the DSU solution, is the
concept of evolutionary treaty interpretation, nmepplying a legal text to a situation not

envisioned by the drafters and virtually overridithg fundamental intention of the parties.

[.5.3.1. “Technical Neutrality”, “Evolutionary Trea ty
Interpretation” And “Fundamental Intentions of the

Parties”

It is doubtful whether in 1994 nations that agréediberalize trade in services under the
GATS fully envisioned the impact of their decisionthe light of Internet developmént
This question raises a problem of interpretativeelinological translation” or “intertemporal
interpretation” — the application of legal textstaxhnologies not envisioned at the time of
drafting. Indeed, some countries may have openealder access to their markets by foreign

web sites than anyone could realize at that‘fifhe

49 See WU Tim, The World Trade Law of Censorship dnternet Filtering, available at at SSRN:
http://ssrn.com/abstract=882459.
40'See WU Tim, The World Trade Law of Censorship bridrnet Filtering, supra.
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A key question comes therefore into the discussioow should a legal provision be
interpreted in circumstances unimagined by itstdrdf'? For many years, the rule in this
matter was the principle of contemporan&ftywhich requires that a fact be appreciated in
the light of understanding and lawontemporary with it®® Following the more modern
approaches, the Panel and Appellate BodyUa Gamblingadopted an “evolutionary
interpretation” of the GATS, thereby interpretinget GATS in the light of today’s
circumstances, and extending the provisions ofGAG'S to services provided through the
Internet. Such an interpretation does not come awitlcertain difficulties, which will be

examined below.

1.5.3.1.1.“The law stays as it was written; men, orthe contrary, never

rest” 464

As we already mentioned, the Internet was a tedgyahot yet fully envisioned at the time of
the negotiations of the GATS (for example, the first Internet casino opened/amlAugust
1995, one year after the adoption of the GAfS

%1 For an exhaustive presentation of methods of pné¢ation in international law, see BOS Maartenedty
and Practice of Treaty Interpretation, in DAVIDS(¢ott (Editor), The Law of Treaties, Burlington, VT
Ashgate/Dartmouth, 2004, pp.327-398; Lord McNAIRheTLaw of Treaties, Clarendon Press, Oxford, 1986,
pp.345-489. An interesting discussion on treatgripetation subject to the specific treaty purpssgeveloped

by SLOTBOOM Marco, A Comparison of WTO and EC Ldd Different Treaty Purposes Matter for Treaty
Interpretation?, Cameron May, 2006.

52 For example, when the International Court of desthterpreted the provisions of Article 20 of theaties
between the United States and Morocco of 1787 &3® {substantially identical in terms), it statbdtt"it is
necessary to take into account the meaning of tbed Wdispute’ at the times when the two treatieseve
concluded”. ICJ Case United States Nationals inddoo, ICJ Reports 1951, 189.

%3 See PAWELYN Joost, The Nature Of WTO Obligatiodsan Monnet Working Paper 1/02, 2002, p. 32,
available at http://www.jeanmonnetprogram.org/paf/020101.html. This was first expressed by Judge
Huber in the Island of Palmas arbitration (1928thddands v. United States), 2 R. Int'l Arb. AwaRixl, 845.

54 PORTALIS Etienne de, Discours Préliminaire suptejet de Code civil présenté le 1 Pluviose anitX,
Discours, rapports et travaux inédits sur le Cadié €aris Joubert 1844, p.8

“%5“The Internet is a vital element of the informatisociety. It has changed the way we live; comnataigvith
people, or even work. It can be seen as both sigimal and economical phenomenon. This technoldigya

us to cross borders, meet or cooperate with pdophe other countries and exchange ideas. It hasfatslled

the globalization process of world economy [...] Tinéernet has also created new branches and economic
sectors (e.g. e-commerce, on-line banking or diihancial services), or investment tools (e.g. m@yment
technologies, electronic funds transfers), whiclerafe at the speed of light”. See FILIPKOWSKI Wefi,
Internet as an lllegal Market Place, supra.

¢ L ANG Craig, Internet Gambling — Nevada Logs In, [@%ola of Los Angeles Entertainment Law Review
525, 2001-2002, p.533.
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The situation prevailed that no basic affirmati@m@erning the applicability of WTO rules to
cross-border electronic services and electronicrcerné®’, in general, had been forthcoming
from WTO member&®. Moreover, certain GATS members sought furthemération of the
guestion of whether the GATS obligations and comeiits undertaken in 1994 apply to
services transmitted by a technology that was atsken at the time of the negotiatf§is
Some WTO members went as far as stating that nearfgpcommitments may be needed for
cross-border Internet service transactiéhs Other members called for a common
understanding that Internet-supplied services dfeimthe scope of the GATS.

In this context, the United States asked for atpesreaffirmation that electronic transactions
are covered by existing GATS commitméfisironically, the confirmation that WTO rules
are indeed applicable to electronic commerce artd/etectronically-supplied services came
from the panel and Appellate Body in a case agamesh.

“Extending” the GATS to electronically-supplied gees was called by some authors “the
greatest progress df)S Gambling*’®. The panel and Appellate Body applied without
hesitation the GATS framework to the concernedtedecc cross-border delivery of services,
finding that the specific subsector of the U.S.estthle included commitments on Internet-

delivered gambling servic&é. The Panel syllogistically considered that, sitiee U.S. has

57 For a detailed view on electronic commerce andeigml implications, see ITEANU Olivier, Internet le
droit: Aspects juridiques du commerce électronidtgplles, 1996.

%8 See WUNSCH-VINCENT Sacha, The Internet, Cross-Boiktade in Services and the GATS: Lessons from
the WTO US—-Internet Gambling Case, World Trade 8&yiNovember 2006, p.323.

%9 On 13 December 1996, on the occasion of the WTiBss Ministerial Conference, which was held in
Singapore, a total of 28 WTO Members and Stateseparate customs territories in the process ofdaugeo

the WTO signed the Ministerial Declaration on Traaénformation Technology Products. Acknowledgihg
importance of technology products to the develogno¢rinformation industries and the dynamic expansof

the world economy, the Declaration’s intention waschieve maximum freedom of world trade in infation
technology products and to encourage continuechtdopical development on a world-wide basis.

470 See e.g., CTS Committee on Trade in Financial iSesy Report of the Meeting Held on May 9, 2001,
S/FIN/M/31 (June 1, 2001) for a statement by therBsentative of India that the positive list apgtodo
scheduling specific commitments under the GATS iregunew commitments for services delivered through
new technologies.

4’1 See CTS Committee on Trade in Financial ServiBegort of the Meeting held on June 28 and July 28,
2004, TN/S/M/11 (September 8, 2004), especiallgrirgntion of Chinese Taipei. See WUNSCH-VINCENT
Sacha, “The WTO, the Internet and Trade in Digtadducts”, Hart Publishing, 2006, p. 156.

472 CTS, Communication from the United States, Cleaifion of the Relationship between Existing Serwice
Commitments and the Internet, S/IC/W/130 (October1®99) and COMTD, Submission by the United States,
Work Programme on Electronic Commerce, WT/COMTD{E&bruary 12, 1999).

73 See WUNSCH-VINCENT Sacha, The Internet, Cross-Bofktade in Services and the GATS: Lessons from
the WTO US-Internet Gambling Case, supra, p.323.

47 panel report in US Gambling, paras 6.362 — 6.363.
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made a commitment under Mode 1 (cross-border traahe) since Internet-provided services
can be understood as cross-border services, thehdsSherefore made a commitment with

respect to Internet-provided services.

The Panel and Appellate Body equated the crossbadélivery by mail or any other
(including electronic) facility, basically estabiliag thetechnological neutralityof specific
GATS commitments in mode 1. In other words, newises or new ways of providing
services that arise through the Internet benediinfra liberal trade treatment, if they are
adequately captured by existing specific GATS commants and thus the corresponding

classification8’.
1.5.3.1.2.Evolutionary Interpretation of Treaties by International Tribunals

This brings us to the question of extensive amdlutionarytreaty interpretation, which has

been created and applied by the international s8firt

The European Court of Human Rights, for instan@aindél in its Tyrer case that “the

Convention is a living instrument which ... must Imerpreted in the light of present-day
conditions®’”. Also, an arbitral tribunal in a dispute betweesn&da and France found that
the aim of a treaty can separate itself from tinesanf the original parties and can acquire an

objective autononfi/®

The evolutionary interpretation of treaties is adem method. In 1971, the International
Court of Justice gave the tone when it replacedrtditional interpretation method (reading

the text in the light of its time) with a dynamitérpretation: “Tout instrument international

47> See WUNSCH-VINCENT Sacha, The Internet, Cross-Bofitade in Services and the GATS: Lessons from
the WTO US—-Internet Gambling Case, supra, p.329.

*"® In domestic law, interpreting texts in light ofartging circumstances and technologies is a fanptiablem.
One classic example is the US constitutional qoaestif whether wiretaps are a “search” under theRd8rth
Amendment, given the fact that there were no wicesap when the Bill of Rights was drafted in thethl
century. See WU Tim, The World Trade Law of CenBiraind Internet Filtering, supra, p.12.

“""ECHR Case of Tyrer v. The United Kingdom, B856/72, §15. See also ECHR Case of Marckx v. Belgi
no. 6833/74, 819 and ECHR Case of Loizidou v. Tyrke. 15318/891996-VI.

4’8 “Dans les traités normatifs ou institutionnels cos entre un nombre élevé d’Etats et pour uneeduré
indéterminée, le but du traité se détache aisédenfinalités poursuivies par chacun des contrétanmitifs

et acquiert une autonomie objective que lintegpréé peut méconnaitre”. Arbital tribunal, case eoning
Fileting within the Gulf of St. Lawrence (Canadafce) of 17 July 1986, R.G.D.I.P. 1986 pp.713-734.
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doit étre interprété et appliqué dans le cadréatisémble du systeme juridique en viguaur

lj179

moment ou l'interprétation a liéu*” (emphasis added).

This approach was also taken by the Appellate Bodize US Shrimpdispute, for example,
when it the concluded that the term “exhaustibleirzd resources” in GATT XX(g) includes
sea-turtles, despite drafting history that suggeste original intent to refer to resources in

finite supply, like minerals, not anim4f&

The principle of evolutionary interpretation inefally relates to the principle of teleological
interpretatiofi®. In the concrete case of the GATS, it could indeedrgued that the aim of
the treaty being the progressive liberalizatiors@ivices, the advent of the Internet integrates
perfectly this trend and it constitutes a powerfidtrument in the service of liberalization.

However, some reserves could be expressed asstagproach.
[.5.3.1.3.Reservations as to the Evolutionary Appiach

The question of contemporaneous versuslutionary interpretation arises “whenever a rule

refers to a concept the scope or significance é€lwhas changed in the course of tifi&”.

In our case, this could be applied to Internet netbgy, the significance of which suffered

dramatic and unforeseen changes over the past eéfftatihe WTO negotiators did not

479 1CJ Namibia (Legal Consequences) Advisory Opinik] Reports 1971, 31: “the concepts embodied in
Article 22 of the Covenant (...) were not static, lwere by definition evolutionary (...) The parties ttee
Covenant must consequently be deemed to have adctmm as such”. See also the ICJ Case concethréng
Aegean Sea Continental Shelf (Grece v. Turkey),R€gorts 1978, 3; the more recent La Bretagne vatiidn
(Canada v. France) 82 ILR (90 RGDIP 716, at pa®a1986); ICJ the Maritime Boundary Arbitration (Gea-
Bissau v. Senegal) (Award of 31 July 1989, 83 ILRatLpara. 85 (1990); and the ICJ Case Conceriiag t
Gabcikovo-Nagymaros Project (Hungary v. Slovaki@)l Reports 1997. For a full presentation of thisnin,
see YAMBRUSIC Edward Slavko, Treaty Interpretatidineory and Reality, University Press of America,
1987, pp.130-144

80 Appellate Body Report, United States — Import Rbitlon of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R, adopted 6 November 1998, paras 12I7-E8r a critique, see Oppenheim’s Internationat,La
first published in 1905, 9th edition by Jenningd &vatts, 1992, p.1282.

81 See SIMON Denys, L'Interpretation Judiciare deaiffs des Organisations Internationales, éd. Aofed
1981, p.391.

82 |nstitute of International Law Resolution of theloSeptember 1995 on “Problems arising from a ession

of codification conventions on a particular subjeBreamble 4, 66 Yearbook Of The Institute Ofhntational
Law, Part |, 245-248 (1995), hereafter “lIL Res@nt1995".

“83 Article 31.3(c) of the Vienna Convention, whiclyuires that a treaty interpreter takes into accaogether
with the context, “any relevant rules of internatiblaw applicable in the relations between thdigsit, leaves
this question open. See PAWELYN Joost, The Natdré/@O Obligations, supra, p. 32.
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anticipate the giant leap in communications tecbgies — most important of all, the

universalization of the Internet protocol — that uMb distinguish the 1990s. As a

consequence, almost by accident, many of the wodiizens and legal entities today have
become what WTO law refers to as “exporters” amaptrters” of information servic&¥.

Internet has not only engendered new types of sesyibut it has generally created a new
platform on which services can be based. Some WT&nbérs could reasonably argue
(which the U.S. did né%) that such a dramatic change of technologicalunistances,

sometimes called the “Internet revolution”, coulot rome under the normal evolutionary
treaty interpretation, because it largely surpassetonly the initial will of the partié&®

(which is the very sense of an evolutionary intetation), but also any reasonable
expectation projected in the futd&é thereby completely shattering the development of

international trade as envisaged by the GE¥S

It is also important to note that the Commissiorchiarge of drafting the Vienna Convention
had formulated, in the set of draft articles addptd first reading, the principles of

interpretation as follows:

“A treaty shall be interpreted in good faith incamdance with the ordinary meaning to be

given to each term:

“84 See WU Tim, The World Trade Law of Censorship knidrnet Filtering, supra, p.5

“8 Before the US Gambling case, the US had repeatentigidered that the GATS should be flexible angeco
the new technology provided by the down of the rimt& See the Communication from the United States,
Clarification of the Relationship between ExistiBgrvices Commitments and the Internet of 1999, asugmd

the Submission by the United States, Work Prograramé&lectronic Commerce of 1999, supra, in whiah th
US asked for the GATS provisions to be applicableléctronic commerce.

88 It is interesting to note that in Mexico — Telenthe US had argued that “the extent of a Member's
commitments cannot depend upon what it allegest@ ntended at the time of the negotiations. Thakénary
meaning of Mexico's Schedule instead dictates dmmitments”. Second written submission of the Unite
States of America. See Panel Report, Mexico — Measiffecting Telecommunications Services, WT/DSR04
adopted 1 June 2004, DSR 2004:1V, 1537, para. 20.

“87 In a case of hardship invoked before the inteomaii Court of Justice, Hungary had claimed, intéa, a
fundamental changes in scientific knowledge as sisbfor termination of a treaty with Slovakia. TBeurt
rejected the claim, on the ground that these dpwedmts were not completely unforeseen. ICJ Casedtoimg

the Gabcikovo-Nagymaros Project (Hungary v. Sloaplsupra, para 104.

88 |n US — Corrosion-Resistant Steel Sunset RevieevPanel noted at at paras 7.43—7.44 that “ArBitlef the
Vienna Convention requires that the text of thatirde read in light of the object and purposeheftreaty, not
that object and purpose alone override the texte Banel Report, United States — Sunset Reviewntif A
Dumping Duties on Corrosion-Resistant Carbon Stdet Products from Japan, WT/DS244/R, adopted 9
January 2004, as modified by Appellate Body RepdrDS244/AB/R, DSR 2004:1, 85
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(a) in the context of the treaty and in the lighite objects and purposes; and (b) in the light

of the rules of general international lawforce at the time of its conclusitfi”

This text was finally modified in the form that vikmow today*°, because most members
thought that the effect of subsequent changes thmireaty should not be considered under
the chapter referring to interpretation, but ratbader the question of modification of the
treaty’®>. The Commission thus dropped the phrase “in fatdde time of its conclusion” and
explained thatih any eventthe relevance of rules of international law floe interpretation

of treaties in any given case wa@aspendent on the intention of the partiGmmphasis added).
The Commission’s argumentation was criticized bywnauthor$® using the very words of
the International Court of Justice who had “morantlonce stressed that it is not the function
of interpretation to revise treaties or to read ithem what they do not, expressly or by

implication, contain®®.

In the light of these historical explanations,outd be argued that the evolutionary approach
brought by the jurisprudence, although construciivenany cases, could not go against the
fundamental intentiomf the partiesas perceptible when entering into an agreefiér®r,
since the ubiquity, instantaneity and multi-purpagfethe Internet provide for a much
spectacular liberalization than the parties intendad agreed upon when negotiating the
GATS, it can be maintained that the extension ef @ATS provisions to the new Internet
reality disrupts the fundamental intentions tha WTO Members had in mind for a future
liberalization of services and amounts to a “renSiof the treaty. Parenthetically, the fact

89 yearbook of the International Law Commission (1966222.

49 For a rich drafting history of Article 31 of theidhna Convention, see CORTEN Olivier, KLEIN Pierre
(editors), Les conventions de Vienne sur le dreg ttaités, Bruylant, Bruxelles 2006, vol.ll, pB921338.

91 See Sir SINCLAIR lan, The Vienna Convention on tizv of the Treaties, Manchester University Press,
1984, p.248. It is interesting to note, in this wection, that Article 38 of the Draft Conventiorhieh provided
for the modification of treaties was deleted at ienna Conference; however, the modification efhties by
subsequent practice was reaffirmed by the intewnatitribunals as a general rule of internationstaemary law
(see the Arbitral tribunal in Air Transport Sendgcagreement Arbitration, US v. France, 22 Deceni8§3, 38
ILR, 1969 p.249).

492 See for instance McDOUGAL Myres S., The Internagio Law Commission’s Draft Articles Upon
Interpretation: Textuality Redivivus, in The Law ®featies, Ed. By Scott Davidson, 2004, p.271; JBSO
Francis G., Varieties of Approach to Treaty Intetption: With Special Reference to the Draft Coriegnon
the Law of Treaties Before the Vienna Diplomaticnfawence, in The Law of Treaties, Ed. By Scott Dawn,
2004, p.310.

93 |nternational Law Commission Report, UN Generadmbly 21 Session, Official Records, Supp. No.9, UN
Doc. A/6309/re.1, 1966, at 52.

494 See DUPUY Pierre-Marie, Droit international pubBe éd., Dalloz, 2006, p.328.
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that a treaty could not be interpreted so as teseau complete alteration of the parties’
intentions can also be understood from Article 62he Vienna Convention (the emergence
of dramatic changes unforeseen by the partiesésason to invoke hardship in international

law)*9>.

Therefore, the question remains: is the judge @spethe balance of rights and obligations
struck by the GATS drafters, or is he modifying tb&l policy space as originally contracted
by the parties? In the latter case, what princigale justify such a “licence to legislaté®®

The WTO adjudicating bodies will perhaps take magtion and ensure a sounder

foundation for their argumentation when approacthimg issue in the future.

As one author notéd, the evolutionary interpretation of treaties waslerstandably used in
particular by human rights tribunals, in their gigle to enforce the rights of individuals
against states. However, its application to alktiess remains controversial and is not

universally acceptéd’

“9 For a full examination of hardship in internatibfew, see for instance ALMEIDA PRADO Mauricio, Le
hardship dans le droit du commerce internationalyBnt Ed., 2003 ; SICO Luigi, Gli effetti del narhento
delle circostanze sui trattati internazionali, CB®Ad, Padova, 1983.

9% For the same critique in the context of an evohary interpretation of Article XX GATT (the meagimf
“exhaustible natural resources”), see MAVROIDISrBetC., The General Agreement on Tariffs and Trade,
Oxford University Press, 2005, pp.197-199.

497 ZIEGLER Andreas R., Introduction au droit inteiipagl public, Stampfli Ed., Bern, 2006, p.104.

9% For a discussion, see PALMETER David, MAVROIDIStiBs C., Dispute Settlement in the World Trade
Organization. Practice and Procedure, Cambridgedisity Press, 2004, p.83.
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.5.3.2. Likeness in the GATS: Is a Brick-and-Morta

Casino “like” an Internet Casino?

An important element that the Panel and AppellabelyBdid not address, although it was
largely debated by the parties, is the conceptliké “services” and “like service suppliers”
under GATS Article XVIf®°. Because the Panel exercised judicial economy repect to
this issue, the matter of “likeness in the GATS'st#l much uncharted territo?}f. As one
author puts it, there is presently no rigorous roettogy for determining “likeness” in WTO

Ia 01

The text of the GATS and the Scheduling Guidelidesnot provide guidance as to which
criteria should be taken into account to deternikeness, and most Members left to case-law
the task of determining the concept on a case-bg-trsis. However, only a few dispute
cases involving national treatment and most-favibun&tion treatment claims under the
GATS concern the criteria which should be usedstaltdish “likeness”. IfEEC — Bananas ||
the panel accepted that foreign and domestic svand services suppliers were “like”,
without justifying its decision in great detailseference was made to the “nature” and
“characteristics” of the services at stake, withexplaining what these wefé In the

Canada — Autoslispute, it was added that the findingsel@ — Bananas llimust be applied

99 Article XVII on National Treatment reads: “1.Inetfsectors inscribed in its Schedule, and subjeantp
conditions and qualifications set out therein, elslgmber shall accord to services and service seqgpbf any
other Member, in respect of all measures affediiregsupply of services, treatment no less favoerttmdn that

it accords to its own like services and serviceptiaps

2. A Member may meet the requirement of paragrajty According to services and service supplieramyf
other Member, either formally identical treatmenfarmally different treatment to that it accordsits own like
services and service suppliers.

3. Formally identical or formally different treatmteshall be considered to be less favourable riiatifies the
conditions of competition in favour of servicessarvice suppliers of the Member compared to likeises or
service suppliers of any other Member.”

*0 COSSY Mireille, Determining "likeness" under th\GS: Squaring the circle?, WTO Staff Working Paper
ERSD-2006-08, September 2006, available at httpwWwito.org/english/res_e/reser_e/ersd200608_ekmifa
critique of this paper, see PAWELYN Joost, The Unmbéle Lightness of Likeness, 2006, available at
www.law.duke.edu/fac/pawelyn/pdf/lunbearable_lightpdf.

%1 GOCO Jonell B., Non-discrimination, Likeness andrkét Definition in WTO Jurisprudence, 40 Journil o
World Trade Law, April 2006.

%2 panel report ifEC — Bananas llIpara. 7.322: "To the extent that entities provtuzse like services, they are
like service suppliers". Panel Report, European @anities - Regime for the Importation, Sale andtibsition

of Bananas, adopted 25 September 1997, WT/DS27.
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“for the purpose of the case”. Moreover, in thistda dispute, the panel introduced the

concept of “likeness across mod®a”

Some guidance on this important coné&ntan be sought in the GATT related jurisprudence
on the matter on “like product®®. In the EC — Asbestosasé® the Appellate Body

summarized as follows the approach for determifikemness under the GATT:

“This approach has, in the main, consisted of egiptpfour general criteria in analyzing

“likeness™:
- the properties, nature and quality of the products;
- the end-uses of the products;

- consumers' tastes and habits — more comprehengeraehed consumers' perceptions

and behaviour — in respect of the products; and
- the tariff classification of the products. [footeaimitted].

We note that these four criteria comprise four gatties of “characteristics” that the products

involved might share:
- the physical properties of the products;
- the extent to which the products are capable ofrsgithe same or similar end-uses;

- the extent to which consumers perceive and treaptbducts as alternative means of

performing particular functions in order to satisfparticular want or demand; and

*% panel report in. See Panel Report, Canada — Gévieasures Affecting the Automotive Industry, adab19
June 2000, WT/DS139, WT/DS142 (Canada —Autos),. d&a807.

04 One commentator argues that although “likenesshdiubitably an important aspect, the focus orsittae
core element of a national treatment test under &AsTmisguided. Instead, the focus of a natioredtment
analysis ought to be on how to define “less favierabeatment of foreign services or service supgliein
particular on what qualifies as de facto discritima See PAWELYN Joost, The Unbearable Lightness o
Likeness, supra, p.3.

% For an analysis of “like products” from the persipee of ethical values, see SWINBANK Alan, Like
Products, Animal Welfare and the World Trade Orgation, Journal of World Trade 40(4), 2006.

%06 Eor a comment, see HORN Henrik and WEILER JosepH.,HEC-Asbestos European Communities:
Measures Affecting Asbestos and Asbestos-ContaiRnoglucts”, World Trade Review (2004), volume 8spuie
1,p.129-151.
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- the international classification of the productstamiff purposes”’

In Japan Alcoholic Beverag®$ the Appellate Body formulated an approach to reitee
“like” or “directly competitive and substitutablgtoducts that explicitly puts emphasis on the
“marketplace”. As a tool for dissecting the markég Appellate Body confirmed the utility
of economic analysi§€®. This approach has been followed by the adjudigatiody inKorea
Alcoholic BeveragesandChile Alcoholic Beverages.

However, in the 1994Gas Guzzlerreport'? the WTO adjudicating bodies had taken a
markedly different approach. The panel proposetl likeness between two products should
be evaluated in light of the aim and effect of thallenged regulatory intervention that gave
rise to the dispute in the first pl&t& According to this view, likeness would not beideél

by reference to prevailing perceptions about thie @laproducts in the marketplace, but by

reference to the regulatory aims pursued by the¥vehing government.

It is important to note that, unlike under the GATe national treatment obligation under
the GATS explicitly applies to both produaad producerd™. The practical significance of
this doublet'® is viewed differently among commentators. One authrgues that the

97 Appellate Body ReportEuropean Communities — Measures Affecting Asbemtds Asbestos-Containing
ProductsWT/DS135, adopted 5 April 2001, para. 101.

%8 Appellate Body Reportlapan — Taxes on Alcoholic Beverag@sr/DS8, WT/SD10 and WT/DS11, adopted
1 November 1996.

% For a comprehensive study on this matter, see OM@G4-Mog, Like Products in International Trade Law.
Towards a Consistent GATT / WTO Jurisprudence, @kfdniv. Press, 2003.

*1% panel Reportorea — Taxes on Alcoholic Beverag@éT/DS75/R, WT/DS84/R, adopted 17 February 1999,
as modified by Appellate Body Report WT/DS75/ABYRT/DS84/AB/R, DSR 1999:1, 44.

*1! panel ReportChile — Taxes on Alcoholic Beverag¥¥T/DS87/R, WT/DS110/R, adopted 12 January 2000,
as modified by Appellate Body Report WT/DS87/ABXRT/DS110/AB/R, DSR 2000:1, 303

*12 panel ReportJnited States — Taxes On AutomobilBATT Doc. DS31/R of 11 October 1994.

13 For a complete overview of the jurisprudence, s&RN Henrik and MAVROIDIS Petros C., “Still Hazy
after All These Years: The Interpretation of Na#brnlfreatment in the GATT/WTO Case-law on Tax
Discrimination”, European Journal of Internatiohakl, Vol. 15, No. 1, pp. 39-69.

M |n US — Gamblingthe Panel asked the parties whether there wamyala need to assess likeness for both
'services' and 'service suppliers™. Parties aird fharties expressed very different views. Antigargued, in
essence, that a cumulative requirement would haeeeffect of limiting the scope of Article XVII sie "less
favourable treatment of like services would onlydaeight by Article XVII to the extent that the sems are
supplied by like service suppliers".Invoking then@da — Autos panel report, the United States ardgied
likeness had to be established for both servicelssgnvice suppliers. The EC considered that estdhly a
discrimination between services only would be sidfit and Mexico replied that the assessment wddgend

on the specific claims of violation in any giversplite and the facts and circumstances of each.case"

°1>We note that NAFTA Chapter 12, dealing with crbssder trade in services, refers exclusively tavise
providers" and not to services. On the other h#tmlnational treatment clause in NAFTA Chapter ddrasses
the "investors of another Party" and the "investimen investors of another Party" in two differ@atragraphs.
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reference to services and service providers igmifstant because “any treatment of services
is also, in effect, a treatment of the supplieexebf and vice-versa”; therefore, the reference
to services and suppliers does no harm, “excepthi®rconfusion it may cause as it implies
that the distinction has a practical significari¢g”

Other commentators attach importance to the fattAlticle XVII refers both to services and
suppliers; these authors argue in favor of a “disjive” test, whereby both services and

service providers would have to be evaluated, epasately*’.

This “disjunctive test” is supported by anotheraah who is concerned that a “cumulative”
test would not allow Members to discriminate ambkeg services because a measure “which
treats service suppliers — for valid regulatorysmees — differently could be invalidated it if
(also) affected the supply of like servic®d” However, according to other authors, such
“disjunctive” test may not be easy to implemenpiacticé™®.

[.5.3.2.1. Hypothesis 1: Assessing Likeness of Remmoand Non-Remote

Gambling Services Is Crucial In Order To Assess Natnal Treatment

If we assume that likeness of services and serstugmliers is crucial in the Article XVII
consistency te3t’, we would consequently need to find criteria idesrto assess their direct
competitiveness and substitutability.

1 ABU-AKEEL A.K., The MFN as it Applies to Servicerdde — New Problems for an Old Concept, in Journal
of World Trade 33(4):103-129, 1999, pp. 109-110.

*” NICOLAIDIS Kalypso, TRACHTMAN Joel P., From PolideRegulation to Managed Recognition in GATS,
in SAUVE Pierre., STERN Robert M. (editors), GATS0D — New Directions in Services Trade Liberaliaati
Brookings Institution, Washington DC, 2000. 241-282254.

°18 KRAJEWSKI Marcus, National Regulation and Tradedralization in Services, Kluwer Law International,
2005, pp. 105-107.

19 COSSY Mireille, Determining "likeness" under th&GS: Squaring the circle?, supra, pp.9-10: paraytp

of the Scheduling Guidelines “could be read as ratng a national treatment obligation only for seeg, as
far as modes 1 and 2 are concerned. Consequeniyythe service should be considered in the cordértodes

1 and 2, while the service and/or the supplier dodlevant for modes 3 and 4” ; VERHOOSEL Gaetan,
National Treatment and WTO Dispute Settlement —uddjating the Boundaries of Regulatory AutonomyrtHa
Publishing, 2002, p.62; WEISS Friedl., The Gendmgteement on Trade in Services 1994, Common Market
Law Review, 32:1177-1225, 1995, p. 1206 (suggestitag the comparison of suppliers is relevant doly
modes 3 and 4: “National treatment, therefore, radating all services providers — in a given@eahd mode

of supply — located within the territory of a Memlie non-discriminatory manner, irrespective ofioaality or
ownership”).

%20 COSSY Mireille, Determining "likeness" under th&GS: Squaring the circle®upra.
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The first question rising in relation to these emit is if the GATT “likeness of products” test
is suited for services. According to one autfiorwhile the four criteria used in GATT
jurisprudence can offer a useful starting-pointdoalysis, this starting base in too narrow for
determining likeness of services and service sappliand may have liberalizing effects
exceeding what is necessary to protect conditidnsompetitions for foreign services and
service suppliers. New concepts — in particular @pplication of the national treatment to
service suppliers in addition to services, the terise of four modes of supply — call for
different solutions. In this view, the “aim and exff” approac?f? could offer a starting-point
for dealing with national treatment claims in seed trade. The author admits nevertheless
that while the thrust of this approach has meiits application should be strengthened to
permit only good faith measures which do not haisprdportionate effects on foreign
services and service suppligrs

%21 COSSY Mireille, Determining "likeness" under th&GS: Squaring the circle3upra

%22 pccording to the “aims-and-effect” test, as refgtin the GATT Panel Report, United States — Taxes
Automobiles, DS31/R, 11 October 1994, the partyboed with the demonstration of likeness must irqguito
the motives of the governmental action and itsot$feSee MATSUSHITA Mitsuo, SCHOENBAUM Thomas,
MAVROIDIS Petros, The World Trade Organization. La@vactice and Policy, supra, p.663.

3 The same author suggests the importance of “remyldistinctions” to differentiate between serdicenUS

— Gambling the United States argued in favor of a distintt@sed on “regulatory distinctions” to differertgia
between internet gambling and gambling by other meedhe United States argued, inter alia, “Regwjato
distinctions are directly relevant under GATS AgiXVIl, and should be considered in their own tighnot
solely through the lens of consumer perceptiong GATS explicitly recognizes in its preamble thaght of
Members to regulate” services. The “like servicad auppliers” language of Article XVII must theredobe
interpreted in light of that object and purposetlttd GATS. Thus, one must consider not only theeckiffit
competitive characteristics of a services or s@ppdis such, but also the existence of regulatosiindtions
between services in interpreting and applying tkenless analysis under Article XVII. Such issuesehbeen
addressed in the goods context under the rubricoosumer perception and their impact on competitive
relationship, but they merit independent considenain the context of the GATS. They assume paldicu
importance in this dispute because gambling isesvity regulated [...] The more relevant likenesgda this
dispute is therefore not differences in regulagi@r se, but differences in the characteristicseo¥ises and
suppliers that influence the manner in which they r@gulated” (Panel report on US - Gambling, p&8ra88,
emphasis added). Japan referred also to “regulatmrymstances” which may be different for servipesvided
cross-border as compared to services supplied e@mranercial presence, thus making these serviaalgkel.
An “importing” Member would have to demonstratettiferent regulatory requirements are necessaanél
report in US — Gambling, para. 4.45). The EC staat “... if differences in the factual circumstas had an
impact e.g. on the characteristics of the servibesmselves, as they are provided in the territdrthe WTO
Member whose measure is at issue, they could havienpact on the likeness of the domestic and foreig
service.”(Panel report idS — Gamblingparas 4.36 — 4.41).
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However, the WTO adjudicating bodies Japan — Alcoholic Beverages énd inEC —
Bananas llireport explicitly rejected the relevance of the siand effects test in assessing
consistency with Art. XVII GAT&

Another author proposes, among the relevant factorde examined when analyzing
“likeness” of services, the following criteria: thaharacteristics of the services or service
supplier; the classification and description of thervices in the UN CPC system; and

consumers’ habits and preferences regarding thvécsesr the service supplrér.

In another opinion, the criteria used in order &edmine “likeness” of services and service
suppliers can be inspired by the concept of “raldevaarket” and the methodology for
“market definition”, which were originally develogein antitrust law. These criteria are

actually subjective indicators of cross-price etdst of demand?®.

Bearing in mind all the above considerations, wi lwiefly re-examine Antigua’s arguments

that services and service suppliers of Antigud'léte” those of the United States.

First, it was argued that the types of games offereth fAntigua are the same as those
offered in the United States and all involve thenming or losing of money; the only
differences would be the origin of the services #mel suppliers and the mode of supply

(cross-border as opposed to commercial presence).

We believe that, if we analyze gambling serviceshim context of cross-border supply (and
assuming that a Member has made a commitment ggantitional treatment), cross-border
gambling supply via remote communication could aotomatically be considered “unlike”

land-based gambling supply, only because it isidem/through Mode 1. Further comparison

of the services in question should be undertéfen

%24 panel reportJapan — Taxes on Alcoholic Beverag#¥T/DS8/R, WT/DS10/R, WT/DS11/R, adopted
1 November 1996; Appellate Body report, EC — Basagapra, paras. 240 — 1.

525 See VAN DEN BOSSCHE Peter, The Law and Policthe WTO. Text, Cases and Materials, Cambridge
University Press, 2005, p.368.

26 See GOCO Jonell B., Non-discrimination, Likeness Blarket Definition in WTO Jurisprudence, 40 Jairn
of World Trade Law, April 2006, p.332

%27 Given that services can be supplied across baortlersadvent of the Internet constitutes a sewvesedf the
bounds of likeness. (ARKELL, Julian, The GATS—Itsnbvative Approach to Trade Rules in the New
Economy, Address to the 12th Annual Internationahférence of the European Network of Economic and
Spatial Service Research, Manchester, EnglandeBiyer 26—27, 2002, p. 5. The question is whetlenéture
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Therefore, looking at the two services to be comgawe note the following: among the two

forms of gambling licensed in Antigua — casino géngoand sports betting — at least with

respect to the first, likeness with the U.S. basadino services could be questioned. A
difference between Internet virtual casinos andksaind-mortar is that in a virtual casino, the
true outcome of the wager is generated by a soétwhgorithm of a random number. Results
are controlled by a computer rather than by theslaivthe physical world (having said that,

we also note that, in many U.S. land-based ganaatjties, some gambling machines legally

available are also electronic and computer-comdolfor instance video lottery terminals and
video poker and other card game terminals). THeretseems to be an important difference
in the scope of availability of these services tipalarly with regard to their availability to

minors and pathological gamblers.

SecondAntigua argued that consumers perceive Intenmét@nd-based gambling services as
interchangeable (which lead them to consume gambdiervices provided from Antigua

instead of those from the US). However, studieswslo major differences in consumer
perceptions between real and virtual casino sesvi€®er example, the "noise and visual
effects of the casino floor . . . heightens thdlltland pleasant tensioPf® that consumers

perceive in a real casino. It indicates that coresuperceptions are influenced by the physical
surroundings, layout, amenities, and real-worlchsti of a real casino, which are inexistent

with Internet casinos. Having said that, since Bamel avoided the problem of likeness in

of a service can be changed due to the fact thatupplier is not located in the host country at the service is
supplied via electronic means. Under the WTO WorkgPamme on E-Commerce, the Council for Trade in
Services expressed the need for more discussidheoguestion of likeness and its relationship ®rbtion of
technological neutrality. Delegations posed thestjae to what extent electronically-traded servioasst be
considered “like” services delivered via differeaneans. Moreover, the question was whether a setlvateis
delivered electronically from abroad must be trddatethe same manner as one that is delivered darakgs
through non-electronic means (DRAKE William J., NICAIDIS Kalypso, Global electronic Commerce and
the GATS: The “Millenium Round” and Beyond, in SABWierre., STERN Robert M. (editors), GATS 2000 —
New Directions in Services Trade Liberalizationp8kings Institution, Washington DC, 2000, p. 23).US
Gambling, the panel ruled that, in the presenciilbfpecific GATS commitments for mode 1, servicasnot

be declared unlike and denied market access obakis that the service delivery under this pardicuhode
requires specific transmission technologies thatdéferent from domestic service suppliers (SeeGi#snbling,
Panel Report, paragraph 3.161). Likeness depentteaattributes of the products in question, rathan on the
technological means of their delivery (C.f. S/L{adily 27, 1999), paragraph 8).

2 FINDLAY John M., People of Chance: Gambling in Aican Society from Jamestown to Las Vegas,
Oxford University Press (1986), p. 157.
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services, it was not clarified if, according EC — Asbestd4’, these visual and acoustic

characteristics are meaningful or not when detengiwhether things are "like."

Third, it was argued that both Antiguan and U.S. origgmbling and betting services are
offered to the public via communication technologgluding telephone and electronic

communication.

Finally, the international classification of services usedthe WTO context, the CPC,

provides only one category for gambling and betsaryices.

Regarding the likeness of service suppliers, toekient that suppliers from Antigua and
suppliers from the United States provide “like"\8ees, they are also “like” service suppliers.
However, some potentially relevant differences doalso be expressed (for example, U.S.

state lotteries are supplied exclusively througitestonopolies).

Summing up our brief analysis under this hypothasid using the scarce indications of the
jurisprudence together with the criteria proposedhie literature, we conclude that the issue
of “likeness” between remote and non-remote gargbiarvices would be decided mainly

through a rigorous economic analysis of elastioftdemand, determining the degree of direct
competition between the two types of services, db@srong others on the services relevant

characteristics, the consumers’ perception andhtkeenational service classification.

1.5.3.2.2. Hypothesis 2: Circumventing the Issue dfikeness and Focusing

On Discrimination

According to one schol&f’, instead of focusing on whether products are *likizh reference

to allegedly neutral criteria of physical charastiits, end use, consumer tastes and tariff
classifications — all of which are portrayed ashussible features on which to base regulatory
distinctions — panels should concentrate on theispéaw or regulation that is at issue, and
ask the following question: does the law or regafatifferentiate de jureor de factg based

29 pppellate Body Report on EC — Asbestos, para. 92.
SOPAWELYN Joost, The Unbearable Lightness of Likenasipra, p.5.
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on the one and only impermissible criterion, namegtional origin. In this view, “likeness”

is only the trigger or threshold, not the substantest>",

The Appellate Body clearly reminded that “evenwfotproducts are “like”, that does not
mean that a measure is inconsistent with Articled.llA complaining Member must still
establish that the measure accords to the groulket? imported products “less favourable
treatment” than it accords to the group of “likedndestic products ... a Member may draw
distinctions between products which have been fawnde “like”, without, for this reason
alone, according to the group of “like” importedogucts “less favourable treatment” than

that accorded to the group of “like” domestic proir®2

As an illustration, the Panel report &€ — Biotechassumed that biotech products and non-
biotech products were like (thereby avoiding tlketiess question altogether), but pointed out
that the EC treats all biotech products alike pestive of origin, and also treats all non-

biotech products alike irrespective of oritjin

Following this argumentation, the measures at igslS Gamblingwvould seem to pass the
Article XVII consistency test, since they would ndiscriminate between domestic and
foreign services, or between domestic and foremnises suppliers (with the exception of
the Interstate Horse Acff. The presence of a non-protectionist purpose lfis tase,
protection of children, prevention of addictionsamti-money laundering measures etc.), and
the absence of discriminatory effect, would comeasgvidence so as to contradict Antigua’s

claim of protectionism.

While taking note of these arguments and of theepfe Body's new approach iBC
Biotechto omit the likeness question altogether, we kelighat the issue of “likeness” could
re-become important in the analysis of U.S. measumeder Article XVII GATS as we
propose it in the next Chapter.

%31 Moreover, the search fale factodiscrimination (as the truly important elementtmsider in the substantive
test) should not be different between GATS and GAS&e PAWELYN Joost, The Unbearable Lightness of
Likeness, supra, p.6

%32 pAppellate Body Report, EC — Asbestos, para. 10(hasis in the original.

33 panel Report, EC — Biotech Products, WT/DS291#Rpsed on 21 November 2006, para. 7.2514.

34 The Appellate Body confirmed a form of discrimioat based on an authorization in the Interstate
Horseracing Act permitting domestic, but not foreigervice suppliers to offer remote betting sawién
relation to certain horse races. Appellate BodydRepJS — Gambling, para 369.
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1.6. ALTERNATIVE APPROACH TO THE US GAMBLING CASE

[.6.1. Brief Summary of Critiques to theUS GamblingReports

Recapitulating all the important critiques whichreveast on thé&JS Gamblingreports, we

retain the following main points:

1. Concerning theneasure at issuand thezero quotathe main two critiques were that: (a)
the WTO adjudicating bodies failed to properly mptet subparagraph (a) of GATS Article
XVI:2 (measures having agffectequivalent to a quota should not come under AxtiV],

also, the GATS context, object and purpose havebeeh taken into consideration) and; (b)
the panel and Appellate Body erred when they cemedl that a non-discriminatory zero-

guota is a quota under Article XVI.

2. Concerning the question of the WYéhedule of commitmentguestions were raised as to:
(a) the correct qualification as to the natureh® Members’ schedules of commitments; (b)
the qualification of W/120 document and of the Stthmg Guidelines as “context” rather

than “supplementary means of interpretation”; (@ prevailing language of the schedules,
and; (d) the utility of a comparison between otli@mbers schedules.

3. With respect to Art. XVI -Market accessthe main questions were: (a) what is the
relationship between Article XVI and Article VI (ooretely, do the U.S. measures qualify as
market access restrictions or as domestic reguk)p and; (b) what is the relationship
between Articles XVI and XVII (did the U.S. need $ohedule non-discriminatory market

access barriers under Article XVI1?)

4. Concerning theexemptions under Article X]Vsome questions arise as to: (a) the
clarification of the “public morals” notion and thehallenges faced when such (domestic)
notion is interpreted by international tribunal®yda (b) the controversial relationship

“gambling — crime — public order”.

On the other hand, several issues were not resalvallby the WTO adjudicating bodies.
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1. The issue of “likeness” in the context of seegicemains largely unmapped territory.

2. More importantly, the “evolutionary treaty inpeetation” that was undertaken by the DSU
with respect to the new Internet technology iswitthout challenges.

1.6.2. Alternative Approaches to theUS Gamblingdispute

Several alternative solutions and arguments wetlgeateach of the DSU idS Gambling

One apparent option is based on the reservationsxyeessed in Chapter 1.5.3.1 as regards

the evolutionary treaty interpretation given by D@U.

Indeed, extending the GATS to electronically-suggblservices, acclaimed by some authors
as the greatest progressU Gambling remains a controversial issue. We remind however
that such broadening of the GATS scope had beeatedly demanded by the US at the end

of the 90’s and the confirmation came — ironicallyn a case against them.

If the panel and Appellate Body had been more &&sg in applying the existing GATS
framework — outlined before the explosion of theetnet which was probably inimaniginable
to its drafters — to the electronic cross-bordelivdey of services, the solution tJS
Gamblingwould have probably been very different.

However, alternative solutions exist even if weuass the evolutionary approach.

Indeed, a judicial (general) analysis of this dispeould be performed by striking a different
balance between the interpretation of Articles Xt XVII GATS.

In summary, if we take service “X” supplied viadmet in Arcadia (and assuming that this
country undertook specific commitments to grantkaetaccess and national treatment), we

would structure our alternative approach by answgetfie following questions:
Question no. 1lIs there a relevant market for service X in Aie&d

If the answer is negative and Arcadia allows noviglers for service X, whether foreign or
domestic, to operate, we can qualify it as a n@crdninatory zero-quota, attached to

Arcadia’s regulatory sovereignty.
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If the answer is affirmative and Arcadia allows tpeovision of service X, we can
acknowledge that there is a domestic market foh suservice. In such a case, we can move

on to the following question.
Question no. 2Does Arcadia allow foreign supply?

If the answer is negative, we can analyze thigiotisin in the light of GATS Article XVII as

being a discriminatory zero-quota.

If the answer is affirmative, we will question foet if all foreign suppliers are allowed to
operate, or ibnly a limited numbeof them may do so, as compared to the conditioneu

which national suppliers may offer similar service$.

If Arcadia allows only a limited number of foreiguppliers to operate on its market, while
such restrictions do not apply to national provsger potential violation of GATS Article XVI
can be analyzédf. In order to determine if such restriction is jfistl, we will then ask the

last question, i.e.

Question no. 3ls the trade restrictive measure justified undeticle XIV? (see graphic

outline below)

3> \We refer the reader to the critique expressechiap@r 1.5.2.3.2, where it is submitted that natldreatment

is the best standard that foreign suppliers caaiolt a national market.

3¢ We remind that all arguments presented herein aasthe assumption that market access and national
treatment commitments have been undertaken byotinetiy in question.
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Does a relevant national market exist for service Xis such service allowed*?

A 4

NO
No such service
exists/ it is not
allowed

Such service exists/is allowed:

YES

For all suppliers,
both domestic and

Only for a limited number
of foreign suppliers

foreiin

suppliers

Versus a In the same

larger / conditions as
unlimited domestic
number of suppliers
domestic

A

Is this trade restriction justified
under GATS Article XIV?

A

A

NO

YES

* Assuming that Arcadia has undertaken specific caments to grant market access and

national treatment.

If we now apply this outline to gambling servicgmesifically, we would need to answer the
following questions:

Question no. 1ls there a relevant domestic gaming market in US?
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We note that the answer to this question is likelypecome the core of the debate, because

the others are relatively undisputed.

If the answer is negative (i.e. the U.S. prohilaiisgambling activities, whether foreign or
domestic), then the U.S. measures establish a sonsdinatory zero-quota and do not

violate the U.S. commitments under GATS.

If the answer is affirmative (i.e. there is a relev gambling market in the U.S.), then the
measures which prevent Antiguan providers from patieg the U.S. market establish a
discriminatory zero-quota, violating the U.S. corments®’ under GATS Article XVII.

In order to answer this question, the analysis lkb@eel by international adjudicating bodies

in the field of competition law could provide ustlwea precious guidance.

In European competition law, for instance, thevaite market combines the product market
and the geographic market. A relevant product maré&mprises all products and/or services
which are regarded as interchangeable or subdtieutay the consumer by reason of the
products' characteristics, their prices and th&ierided use — as we can see, the concept of
“likeness” of different gambling services will b@ anportant aspect to consider. A relevant
geographic market comprises the area in which tigies concerned are involved in the
supply of products or services and in which theddions of competition are sufficiently

homogeneoud®
Question no. 2Does the U.S. allow foreign supply?

Since the U.S. allow no foreign gambling provideitis can be analyzed as a potential

violation of Article XVII.

Question no. 3lIs the restrictive measure justifiable under &eiXIV?

37 We recall that in this analysis we assume thatUt®. have made commitments to liberalize gambling
services.

%38 Determining the relevant domestic market may beker for unitary states as opposed to federaéstsiich

as the U.S.
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In the light of the already mentioned scientifiddmnce suggesting that gambling activities
can represent a serious threat to public moralstaritie public order, the answer to this

guestion is probably affirmative.

Therefore, if we accept that there is a relevamektic market for gambling in the U.S., we
are brought to examine the case mainly under A&rfidVIl, using the criteria established by
the jurisprudence and doctrine in the field of cetitppn law. If on the contrary we find that
there is no relevant domestic market for gamblingthe U.S. (non-discriminatory zero-
guota), we are brought to examine the disputearigfint of the states’ regulatory sovereignty.

[.6.3.Closing Remarks

Having presented this reasoning, one assertion dvetill need clarification in order to

exhaust the angles of possible analysis fokd8eGamblinguling.

Certainly, we have asked in Question no.1 abovelvehé\rcadia allows gambling or not and

consequently if there is a “market” for this seevic

However, one essential difficulty in answering thigestion is debating if Arcadan afford
to entirely prohibit gambling. In other words, frapublic policy perspective, can a state not
allow at least some form of gambling without incogr the danger of permitting a black

market proliferation for such service?

This enquiry takes us back to the definition of g@arof chance as understood by the relevant
adjudicating bodies in order to question — agaihgambling is a “normal” service obeying
the economic reason or rather an “inevitable probléhat public authorities strive to channel

into controllable and taxable systetitisnaccessible to (foreign) competition.

39 See the arguments before the European Court ttdus the 200Placanicajudgment, discussed in Part
Two.
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[.7. Possible Future Developments

Gambling disputes may recur before the WTO adjudligabodies. In March 2008, the
European Commission has decided to launch an igatisin into United States measures
affecting foreign suppliers of Internet gamblingwsees, within the framework of trade
barriers regulations. The decision follows a conmpldodged by the Remote Gambling
Association (RGA) in December 2007.

The RGA, representing private European operatogaofes of chance, claimed that the U.S.
should not be allowed to enforce its gambling |aetectively against foreign suppliers, with
respect to services offered at a time when the bkh8.WTO commitments permitting online

gambling.

The challenge made by the RGA concerns the fadtl#wes and regulations that ban the
supply of Internet gambling into the United Stabearket were already in place at a time
when the U.S. had WTO commitments allowing suchises. It also claims that the U.S. is

selectively enforcing these laws against foreigopdiers, for online gambling services which

they offered in the past. The RGA therefore arghes the United States measures violate
GATS Articles XVI and XVIP*,

Addressing this issue, EU Trade Commissioner Rdtrdelson considered that, while the
U.S. has the right to address legitimate publicggotoncerns relating to internet gambling,

“discrimination against EU companies cannot be pftihe policy mix®*.

Following this complaint, the Commission has englage a detailed examination of the
factual and legal arguments brought by industry ahduld present its findings in an
investigation report which may finally lead to theunch of yet another gambling related
dispute before the WTO.

>4 This complaint does not concern US measures taken the adoption of the Unlawful Internet Gamglin
Enforcement Act (UIGEA) in 2006. Since then, EU gligrs of remote gambling services have withdrawemf
the US market. The RGA argues that the US shoutdprmsecute foreign nationals or companies for éhos
activities that took place prior to the withdravedlWTO commitments by the US, following the US Gdimdp
case.

1 gSee the press release at http://www.usatoday.eohiftews/techpolicy/2008-03-10-eu-gambling-
laws_N.htm.

159



Madalina DIACONU
International Trade in Gambling Services

[I.TRADE IN SERVICES AND THE OECD

[I.1. Introductory Elements

The Organisation for Economic Co-operation and Deyeent (OECD) is a forum whose
membership is limited by a country’s commitmentatanarket economy and a pluralistic
democracy. It is a “rich club”, since its 30 men®&r produce almost 60% of the world’s
goods and services; however, it is not exclusive ran-members are invited to subscribe to

OECD agreements and treaties.

The Organisation shares expertise and exchanges \oa topics of mutual concern with

more than 70 countries worldwifé All OECD Members are also members of the WTO.

The OECD grew out of the Organisation for Europ&aonomic Co-operation (OEEC),
which was set up in 1948 with support from the BadiStates and Canada to co-ordinate the
Marshall Plan for the reconstruction of Europe raforld War 1P*. Created as an economic
counterpart to NATO, the OECD took over from the EQEin 1961 and, since then, its
mission has been to help governments achieve sabtaieconomic growth and employment
and rising standards of living in member countmdsle maintaining financial stability. Its
founding Convention also calls on the OECD to as®isnd economic expansion in member
countries and other countries in the process oh@wic development, and to contribute to

growth in world trade on a multilateral, non-disecmatory basis.

%42 The original Member countries of the OECD are AastBelgium, Canada, Denmark, France, Germany,
Greece, Iceland, Ireland, Italy, Luxembourg, thahedands, Norway, Portugal, Spain, Sweden, Swéndy
Turkey, the United Kingdom and the United Statelse Tollowing countries became Members subsequently
through accession at the dates indicated hereaftgran (28th April 1964), Finland (28th January 996
Australia (7th June 1971), New Zealand (29th May3)9Mexico (18th May 1994), the Czech Republicsf21
December 1995), Hungary (7th May 1996), Poland ¢28ovember 1996) and Korea (12th December 1996).
The Commission of the European Communities takesipahe work of the OECD (Article 13 of the OECD
Convention).

>3 See www.oecd.org.

44 See www.oecd.org/history.
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[1.2.Services Liberalization under the OECD Instruments

The main OECD instruments applying to trade in ises/on a general basis are the Code of
Liberalisation of Current Invisible Operations (thevisibles Code, 1973), the Capital
Movements Code (1982) and the Declaration on latenal Investment and Multinational
Enterprises (1976). The two Codes are binding @ewisof the OECD Counéil®, while the
Declaration is an encouragement to foreign investmdowever, the Third Revised OECD
Decision on National Treatment of 1991, which seppgnts the Declaration, is also a binding

Council decision.

The OECD instruments are therefore not a treatynternational agreement in the sense of
international law, such as the WTO agreements.

The Codes have assisted OECD Member countries msuimg the aim of removing

unnecessary barriers to the free circulation oftabpnd services.

The Invisibles Code directly liberalizes a numbecmss-border services. Such international
transactions covered by the Code, set out in Amkegzomprise eleven areas: business and
industry, foreign trade, transport, insurance, lragmkand financial services, income from
capital, travel and tourism, films, personal incomed expenditure, public income and
expenditure and general (including professionalvises. In 1992, a new section was

introduced to include cross-border banking andnfone services operations.

These types of services are not chosen freely eyMbmbers (as in the GATS framework
case), but reservations can be made when an itaddisd to Annex A, when the obligations

relating to an item are extended, or when suclgabbns begin to apply to a Member.
“Invisibles” is the general term applied to all Banges in which no merchandise is involved.

According to Article 1 a) of the Invisibles Code,eMbers shall eliminate between one

another, in accordance with the provisions of Aeti@, restrictions on current invisible

> The OECD Council is the supreme organ of the Gggdion in which each country has one vote. Its
Decisions, which must be taken unanimously, arelledpinding on Member Governments.
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transactions and transfers. Measures designed higr gurpose are hereinafter called

"measures of liberalisation".

As one author noted, the importance of the InvesliCodes has certainly decreased since the
advent of the GATS, which to some extent superséae€ode and also prohibits restrictions

on foreign direct investment and on capital trarssfelated to service®.

While the GATS and the OECD Codes both promote slaene goal, encouraging
liberalisation, the GATS approach is however dittiinom that of the Codes particularly in
two respects: first, it favors a “bottom-up” appcbato defining countries’ individual

commitments, as opposed to the Codes’ “top-dowpta@gch, and second, it seeks to achieve
its goals through rounds of negotiation rather tttaough unilateral liberalisation and peer

persuasion.
11.3. Market Access and National Treatment

The main principles of the Codes atandstill (OECD Member countries have accepted
under the Codes that they may not introduce newelsy, rollback (if and where a Member
has decided to maintain restrictions to the freeutation of capital and services, its situation
is examined periodically)unilateral liberalisation (Members should be ready to abolish
restrictions without expecting an immediate conicegs$rom other Members — contrary to
other international agreements on trade and inva#tnthe Codes’ approach is not one of
bargaining and negotiation of mutual concessiondeura give-for-take approachion-
discrimination(OECD Members are expected to grant the benetpeh markets to residents
of all other Member countries alike, without disamation) andtransparency(information

on the barriers to capital movements and tradeemices in OECD countries should be
complete, up-to-date, comprehensible and accedsilgieeryoney".

4% See RAWORTH Philip, Trade in Services — Global Ration and the Impact on Key Service Sectors,
Oceana Publications, New York, 2006, p.75.

¥’ See the OECD Codes of Liberalisation of Capitalvbtoents and of Current Invisible Operations User’s
Guide, 2003, p.11.
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The Codes do not separate the conceptsharfket accessand national treatment Their
provisions apply, subject to any reservations, g measures taken by the authorities that

may restrict the conclusion or execution of operaicovered by the Codes.

The legal commitments under the Codes only appltheoOECD area. However, Member
governments have accepted to use their best endetavextend the benefits of liberalisation
to all members of the International Monetary Fuhdus, residents of developing countries
and countries in transition can reap the advantafjé®e market access in OECD countries
to the same extent as OECD residents¢an.

Concerning national treatment the Codes’ liberalisation obligations require Memn
countries to abolish restrictions on operationsveen residents and non-residents. These
terms, which are basic concepts of exchange coatrdlbalance of payments, are not related
to nationality. Under the OECD Codes, national adties retain discretion to decide
whether, from their point of view, an individual an institution is resident or non-resident.
Non-residents are to be dealt with on an equalirigotvith their resident counterparts. A
measure is a restriction, if it discriminates betweresidents and non-residents. As a
consequence, Member countries are free to probygatations between residents, even if one
party to an individual operation happens to be sidemt foreign-owned or controlled

enterprise®.

The Codes focus on residency, not on nationalitywéler, nationality requirementsave
consistently been considered as restrictions ineadiime with the liberalisation obligations of
the Codes. This is justified by the fact that, lagtice, non-residents are almost always non-
nationals, and that a nationality requirement tlle$eats all possibility for transactions
between residents and non-residents, except foonads of the country who are resident
abroad.

As an exception to the Codes’ principle of non-diemation, EU Member States are
permitted not to extend liberalization measuresotieer OECD countries which are not

members of the EU. An example is the EU Second Baniirective®, which has

*8|dem, p.14
*9|dem, p.24
%0 Directive 89/646/EEC of 15/12/1989. Official JoaliN.386 of 30/12/1989.
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introduced a single “passport” or licence to previdanking services across the EU, an

advantage which has not fully been extended tor@&CD Members™.
[1.4.General Exceptions

Article 3 of the Invisibles Code (on public orderasecurity) states that the provisions of the
Code shall not prevent a Member from taking actidnch it considers necessary for: i) the

maintenance of public order or the protection oblmuhealth, morals and safety; ii) the

protection of its essential security interestsiiipthe fulfillment of its obligations relating to

international peace and security.

In principle, Article 3 allows Members to introdyaeintroduce or maintain restrictions not
covered by reservations to the Code, and, at tlne seme, exempt these restrictions from the
principle of progressive liberalization. Howeverweo recent years, Members have been
encouraged to lodge reservations when they int®dwstrictions for national security
concerns, rather than keeping these restrictiotmd®uthe disciplines of the Codes. This has
not only the advantage of enhancing transparendyirdormation for users of the Codes, it
also constitutes a first step towards eventuatdilsation, especially when national security is

not the predominant motive for restrictions, i &c@npanied by economic consideratiBas
[1.5.Gambling in the OECD Framework

While gambling is not listed among the invisiblantsactions covered by the Codes, delegates
of the 30 OECD Member countries gathered in Apdi02 in Paris to discussyter alia, the
issue of Internet gambling. The meeting was heldeurthe auspices of the OECD Tax
Working Group Party on Consumption Taxes. An oveiwiing majority of OECD countries
supported the view that gambling operatorgst not accept bets and wagers from foreign

players in the absence of special agreements battheecountries in questioh.

*!idem, p.14
2 |dem, p.34.
*3See CABOT Anthony, BALESTRA Mark (Editors), IntetrGambling Report, 7th edition, 2004, p.252.
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Internet gambling had already attracted the attardf the OECD countries in 2001, when the
Financial Action Task Force on Money Laundering TFA Typologies Report approached
the issue of money launderfig Internet casinos were listed first in the “majooney

laundering issues”. The Report noted that seemifigiiernet gambling might be an ideal
web-based “service” to serve as a cover for a mdaegdering scheme through the net.
There is evidence in some FATF jurisdictions th@nmals are using the Internet gambling

industry to commit crime and to launder the prosegfttcrime®®.

%4 OECD Financial Action Task Force On Money LauimfgiReport On Money Laundering Typologies for

2000-2001, p.4
*°|dem, p.6
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PART TWO: REGIONAL TRADE IN GAMBLING SERVICES
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The number of international agreements intendiniijotralize and promote trade in services
has increased spectacularly in recent y8ar§Vhile the General Agreement on Trade in
Services, negotiated as part of the Uruguay Rouantthe late 80s and early 90s, has often
represented the model in this figl§ many of the recent and current international tesati

addressing trade in services (as well as tradeoodg and foreign investment) have been

signed at the regional and bilateral lev&s

Preferential trade agreements (PTA) at this lewstehprincipally taken two approaches with

regard to the scope of application of the servategpter based on the mode of supply.

One approach follows the GAT®&ade in services” model and extends the coverdghe
services chapter to the four modes of supply ddfineArticle | GATS (cross-border trade;
consumer abroad; commercial presence; movemerdtafal persons). For example, Article
3.1 of the EFTA-Korea Free Trade Agreement (onsitage and coverage of the chapter on
trade in services) states that the chapter “apphieseasures affecting trade in services” and
Article 3.3 (on definitions) incorporates the ddéfon of ‘trade in services’ provided for in
Article | GATS™

%% See FINK Carsten, PTAs in Services: Friends orsFokthe Multilateral Trading System, in Opening
Markets for Trade in Services. Countries and SsdtBilateral and WTO Negotiations, MARCHETTI Juan
A., ROY Martin (editors), Cambridge University Pse2008, pp.113-148.

5" Earlier attempts to provide rules for trade invimrs are the Codes and Declaration concluded rwithe
Organization for Economic Cooperation and Developn(®ECD) in the 70s and 80s. See RAWORTH Philip,
Trade in Services — Global Regulation and the Impadley Service Sectors, supra, Chapter Il

%% See MARCHETTI Juan A. and ROY Martin, Servicesdriization in the WTO and in PTAs, in Opening
Markets for Trade in Services. Countries and SedtoBilateral and WTO Negotiations, MARCHETTI Juan
A., ROY Martin (editors), Cambridge University Pse2008, pp.61-112; ROY Martin, MARCHETTI Juan A.,
LIM Hoe, Services Liberalization in the New Genaatof Preferential Trade Agreements (PTAs): Howdklu
Further Than the GATS?, in Regional Rules in theb@l Trading System, ESTEVADEORDAL Antoni,
SUOMINEN Kati, THE Robert (editors), Cambridge Umisity Press, 2009; CRAWFORD Jo-Ann,
FIORENTINO Roberto, ‘The Changing Landscape of Begi Trade Agreements’, WTO Discussion Paper No
8 (2005).

%9 Several other examples are presented by ORTINGerieed Regional Trade Agreements and Trade in
Services, in Lester & Mercurio(editors), Bilateeald Regional Trade Agreements: Commentary, Anabysis
Case Studies, Cambridge University Press, 2008,1pf2. EFTA-Korea FTA (“Measures affecting trade in
services” and GATS definition of ‘trade in servigedexico-Nicaragua FTA (GATS four modes of supply
EC-Chile FTA (GATS four modes of supply); ThailaAdstralia FTA (GATS four modes of supply); EFTA-
Chile FTA (GATS four modes of supply); Singaporesfralia FTA (Articles 7.1 and 7.2); EFTA-Singapore
FTA (Article 22); Jordan-Singapore FTA (Article ¥,Japan-Singapore FTA (Articles 57-58); US-Jor&am

(no chapter on investment); New Zealand-Singapofé FArticles 16-17); EFTA-Mexico FTA (no real
obligations for investment); MERCOSUR; CARICOM (pher on establishment and services overlapping).
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The second approach follows the NAFTA “cross-botdade in services” modaind extends
the coverage of the services chapter to measufestiaf) cross-border trade in services,
which includes modes 1, 2 and 4. The service chapté¢hese PTAs does not cover the
provision of a service through foreign direct invesnt (FDI), which is usually instead
covered by a specific chapter on investment. Orzengke is NAFTA Article 1201, which is
part of the Chapter 12 on “Cross- Border Tradedrviges”.

Until the beginning of 2009, over sixty economiteigration agreemenk&d been notified to
the Council of Trade in Services pursuant to Aetidl GATS®°.

In this context, the objective of this second Patb overview several preferential agreements
(notably the ones creating the common market ofEampean Union (EU), the European
Free Trade Agreement (EFTA), the North AmericaneFfeade Agreement (NAFTA), the
Central American Free Trade Agreement (CAFTA), thkercado Comun del Sur
(MERCOSUR), and the Association of South East Adiations Free Trade Area (ASEAN
Free Trade Area), in order to analyze their apgr@aa content when addressing the issue of

gambling services.

Among these regional approaches, the most elaberdtem the perspective of gambling
services — is indubitably the one taken in the Beam Union, where in the recent years there
have been numerous discussions for and againstssibp® free movement of gambling
services between the EU Member States. Such dieagssre sustained by a mounting
jurisprudence and several concrete initiatives Ibgdhe European Commission and, to a

lesser extent, by the European Parliament.

%0 According to the WTO database, http://rtais.witg/ot/PublicMaintainRTAHome.aspx. The US is one loé t
countries with the highest share of services PT®ee for a comment Federico ORTINO, Regional Trade
Agreements and Trade in Services, supra.
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|. TRADE IN GAMBLING SERVICES IN THE EUROPEAN UNION

Europeans have been long captivated by the subjegimbling®, which represents today a

considerable industry bringing substantial contiims to tax revenues and good cates

The European gambling market is mainly regulatedspgcific national legislation which
establishes monopolies or licensed operators iganebling sectgf?

The dynamic growth of cross-border gambling is yoda integral part of the European
services market. After a brief presentation of mewin the EU and analyzing the gambling-
related Community legislation, we will take a clok®k at the different positions maintained
by several European actors, notably the EuropeamtCd Justice, national courts across

Europe, the European Commission and the EuropediarRant.

51 Excessive gamblers are convincingly depicted bySDOYEVSKY Fyodor, The Gambler, 1866, or by
PUSHKIN Alexander, The Queen of Spades, 1833, anc\acative description of a lottery is found in
ORWELL George, Nineteen Eighty-Four, 1948. Fronestfic surveys to incidental studies, the moreergc
specialized literature is abundant of gaming relatferences. See, for a few examples of extensi®nal
surveys, The Social Impact of Gaming in New Zealasupra; Australian Productivity Commission Report,
Australia's Gambling Industries, supra; United &alational Gambling Impact Study Commission Report
1999; Swedish National Institute of Public HealBambling and Problem Gambling in Sweden, Report2yo.
1999; Hans Olav FEKJZER, M.D. Gambling and GambRngblems in Norway, supra; Kilian KUNZI, Tobias
FRITSCHI and Theres EGGER, Glicksspiel und Spidisilc der Schweiz: empirische Untersuchung von
Spielpraxis, Entwicklung, Sucht und Konsequenzepya Colin S. CAMPBELL, Timothy F. HARTNAGEL,
Garry J. SMITH, “The Legalization of Gambling in @ada Report”, supra; Stationary Office, Reporthd t
Gaming Board for Great Britain, supra; TRUCY Fras¢®apport d’information fait au nom de la comrinss
des Finances, du contrdle budgétaire et des comdgt@somiques de la Nation sur la mission sur las e
hasard et d’argent en France, supra. For a hiatoperspective on man's preoccupation to gamblke,af&
BRENNER Reuven and BRENNER Gabrielle, Spéculatiojeex de hasard — Une histoire de 'homme par le
jeu, Presses universitaires de France, Paris, 1993.

%2 0On average, it is estimated that European stateryooperators allocate 33 % of their gaming twaroto
good causes compared to 3 % for private firms. [Se@lon Economics, The Case for State LotteriesepoR

for the European Lottery and Toto Association, 8afiiter 2006, (hereinafter The London Economics Repmr
23.

°%3 gee the Introduction.
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[.1.INTRODUCTION TO SERVICES IN THE EUROPEAN UNION

[.1.1. The European Union — a unique legal structue

The European Union is a unique international stmect’, regrouping in 2009 twenty-seven
Member States and nearly half a billion pedplelts Member States have set up common
institutions to which they delegate a part of tlegivereignty, and which created a legal order

separate from the states’ domestic ortférs

The European construction is a dynamic process. Uhien developed progressively by
relying on partial interdependence that was exteéricem the economy to political domains.

This evolution was achieved through the primaryskegion, embodied in the treatt8§ and

%4 ECJ, case 26/62, Van Gend en Loos v. Nederlanseimstratie der Belastingen, judgment of 5 February
1963.

% See http://europa.eu/abe/keyfigures/index_en.htm

%% A very rich literature covers the unique legalteys created within the European Union. See, foemec
examples, STEINER Josephine, WOODS Lorna, TWIGG$HMER Christian, EU Law, Ninth Ed., Oxford
University Press, 2006; ISAAC Guy, BLANQUET Marcrdit général de I'Union européenne, 9e ed., Sirey,
2006; BIEBER Roland, MAIANI Francisco, Précis deitireuropéen, Staempfli Ed., Bern, 2004; CARTOU
Louis, CLERGERIE Jean-Louis, GRUBER Annie, RAMBAURatrick, L’'Union européenne, 6e éd., Dalloz,
2006; RIDEAU Joél, Droit institutionnel de I'Unioet des Communautés européennes, 4e éd., LGDJ, 2002;
SCHWEIZER Michael, HUMMER Waldemar, OBWEXER Waltdeuroparecht, Manzsche Verlags- und
Universitatbuchhandlung, Vienna, 2007.

" The major EU treaties are the following: the Ewap Coal and Steel Community Treaty (ECSC Treaty),
signed in Paris in 1951, which bounded the origisial Member States (France, Germany, Italy, Belgium
Luxembourg, the Netherlands) for co-operation idimited number of areas relating to coal and steel
production; the European Economic Community Trg&lyC Treaty or EC Treaty), signed in Rome in 1957,
which expanded the areas of co-operation amongstbide States to include agriculture, transport, eonos
and competition and also established the Europeaimment and the Court of Justice; the Europearmid
Energy Treaty (Euratom), signed also in 1957, whithnded to facilitate the growth of nuclear inlies in
Member States; the Treaty Establishing a Single n€Cibuand a Single Commission of the European
Communities, signed in 1965, which merged separaties of the ECSC, the EEC and Euratom to form a
common Council and a single Commission; the Sirglgopean Act (SEA), signed in 1986, which is a
comprehensive review of the Treaty of Rome. Theaty launched the Single Market programme and date

of 31 December 1992 for completion. Amongst othengs it also established the Court of First Ins&n
formally recognised the European Council and ireedahe legislative powers of the European Parlntbe
Treaty on European Union, signed in 1992 in Maelstriwhich represented the second major revisiothef
treaties. It established among others a Commonidfornd Security Policy and set a date for econamid
monetary union; the Treaty of Amsterdam, signed987, which amended and simplified the previouaties.

It gave the European Parliament equal legislatowears with the Council; the Treaty of Nice, sigried2001,
which made adaptations to the Community institigieovhich were necessary for enlargement. The Trefaty
Lisbon, signed in 2007, has failed yet to entefoirte because of its rejection by the Irish eleat®in June
2008. Its main objectives are to make the EU mematratic, meeting the European citizens’ expeamtatior
high standards of accountability, openness, tramsgg and participation; and to make the EU mofieieft
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secondary legislation in the form of regulationsectives and decisions which are used to

implement the policies set out in the treaties.

The European Union law has what is known as a étpikkar structure”. The first, oldest and
most important pillar deals with law concerning momic and social rights and the
organisation of European institutions. This is fdum the Treaty of the European
Communities, signed in Rome 1957 and subsequentgnded by other Treaties concluded
between the Member States. The second and thlesipitere established under the Treaty of
the European Union of 1992. The second pillar corecghe European Union Common
Foreign and Security Policy (CFSP), while the thpitlar concerns Police and Judicial Co-

operation in Criminal Matters (formerly 'Justicedddome Affairs’).

Community law has two specific features that dguish it from international law: direct
effect and primacy over domestic legislation.

Direct effectmeans that certain European legal instrumentsdaeetly applicable in all
Member States, with two chief consequences: angopercan rely directly on a such
instruments in support of his/her argument, indberts as elsewhere; and these instruments
apply in the same way throughout the Union, whidlviously makes it easier to settle

conflicts between residents in different countfigs

The primacy of Community lawemerging from the European Court of Justic&Costa v.
ENEL®, means that Community law is part of the Membaete3t legal systems, and prevails
over statutes and other national sources of lavotier words, the courts must disapply a

national statute if it is contrary to Community law

The core of European Union policy can be summednger the idea of the four freedoms -
free movement of goods, workers, capital and tleedom of establishment to provide
services. It is under this last freedom that thevision of gambling can be circumscribed.

and able to tackle today's global challenges sushclanate change, energy, security and sustainable
development.

%% Directives, on the other hand, have to be trarehothat is to say the Member States have to incate
them into their national law. They enjoy a marginfreedom to decide how to achieve the directivgosls.
Because generally they do not themselves directlgtte rights and obligations for individuals, direes do not
have the same direct effect as regulations. Howeagional legislation will have to be interprefadhe light of

the principles of directives, even if it predatesr.

9 ECJ case 6/64 Flaminio Costa v. E.N.E.L, judgnoérits July 1964.
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[.1.2. Services in the European Union

Services account for between 60 and 70% of econaatieity in the European Union, and a
similar (and rising) proportion of overall employnt&®. The central principles governing the
internal market for services, which are set outhim EC Treaty, guarantee to EU companies
the fundamental freedom to establish themselvesthier Member States, and to provide
services in the territory of another EU Member &tather than the one in which they are

established.

The principles of freedom of establishment and meeement of services have been clarified
and developed over the years through the caseflane &uropean Court of Justice (ECJ)

In addition, important developments and progresthénfield of services have been brought
about through specific legislation in fields such fanancial services, telecommunications,

broadcasting and the recognition of professionalifications.

However, despite progress in some specific sersexors, an overall Internal Market for
services is at date far from being achieved; mb#gtebenefits of the Internal Market have so
far occurred in goods. Consequently, on severagons, notably during the Lisbon summit
of EU leaders in March 2000, a strategy to removesszborder barriers to services was

evoked.

As the reasons why services are not frequentlyettadetween Member States seemed
complex and not well documented, the Commissioretwent a legal and economic analysis
of the issues, including a consultation with thenMber States, other European institutions

and stakeholders.

"0 For detailed statistics, see European Commissiaff 8vorking Paper Extended Impact Assessment Of
Proposal For A Directive On Services In The Intérivearket, Com(2004)2 Final; see also Copenhagen
Economics, Economic Assessment of the Barrierbgdnternal market for Services(2004), report pnees to

the European Commission in, available at ec.eueniaternal_market/services/docs/services-dir/s/@D05-
01-cph-study_en.pdf.

"1 From the abundant literature concerning the frevement of services in the EU, see, for example,
BROBERG Morten, HOLST-CHRISTENSEN Nina, Free Movemen the European Union. Cases,
Commentaries and Questions, DJZF Publishing, Cauenh 2004; ADENAS Mads, ROTH Waulf-Henning,
Services and Free Movement in EU Law, Oxford Ursitgr Press, 2002; WHITE Robin, Workers,
Establishment and Services in the European Uniotfpr@ University Press, 2004; WOODS Lorna, Free
Movement of Goods and Services in the European Qamityy Ashgate, 2004; BLANPAIN Roger (Editor),
Freedom of Services in the European Union. Labadr%ocial Security Law: The Bolkestein Initiativduwer
Law International, 2006.
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The results of this analysis were presented in@oR®n the State of the Internal Market for
Services in July 206%%. The report set out in detail the legal, admiaise and practical

obstacles to the free movement of services acrosfels in the EU. It concluded that there
was still a large gap between the vision of angraeed EU economy and the reality as

experienced by European citizens and Europeancegpvoviders.

According to the Commission, these barriers hageréous negative effect on the cost and
quality of the final service to users of servicekether they are other service providers,
manufacturers or consumers. Barriers to trade mices penalise in particular small and
medium sized enterprises (SMEs), which are disptapately affected by complex
administrative and legal requirements and therefooee likely than larger firms to turn down
cross-border opportunities. Given the predominasic&MES in service operations, these
barriers acted as a considerable hindrance to ¢velabment of the Internal Market for

Services.

Following the report, the reactions of stakeholder& and further legal analysis, in January
2004 the Commission made a proposal for a Direaivservices in the Internal Market (the
Services Directive), aimed at eliminating obstadledrade in services, thus allowing the
development of cross-border operations. The Sesviieective was finally adopted by the
European Parliament and the Council in Decembe 20@xplicitly excluding games of

chance from its scope of applicatiéh
[.1.2.1. Legal basis

The main legal basis for the freedom to provideises in the European Union is enshrined
in Articles 49 and 43 of the EC Treaty.

Article 49 reads as follows:

“Within the framework of the provisions set outdwe] restrictions on freedom to provide

services within the Community shall be prohibitedespect of nationals of Member States

572 Available at http://eur-lex.europa.eu/LexUriSemxUriServ.do?uri=COM:2002:0441:FIN:EN:PDF.
"3 See for details Part I, Chapter 1.5.2.2.
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who are established in a State of the Communitgratian that of the person for whom the

services are intended.

The Council may, acting by a qualified majority @mproposal from the Commission, extend
the provisions of the Chapter to nationals of adhsountry who provideervices and who

are established within the Commufiity

Article 49 EC is applicable to nationals and comeartArticles 55 and 48 EC Treaty) of one
Member State providing or receiving a service intaar Member State and can be invoked
by both the provider and the receiver of services.

The provisions are only applicable in case of clmmsler activity. Therefore, either the
provider (positive freedom) or the receiver (negatifreedom) or the service itself

(correspondence services) must cross a border.

Pursuant to Article 50 paragraph 1, 2 EC Treatyises are those normally provided for
remuneration, in so far as not governed by theipravs relating to the freedom of movement
for goods, capital and persons. They include awmwiof an industrial or commercial
character, activities of craftsmen and activitiéshe regulated professions, thus independent

activities.

Contrary to Article 43 EC Treaty, which refers tqparmanent activity, Article 49 applies
when the person or company providing a service tearpy pursues an activity in another
State. As a result, the characteristics of a “sefvare the temporality of the activity and the
fact that it is pursued against remuneration.

Gambling activities, as such, fall within the scageArticle 49 EC Treaty, as stated in the
judgments Schindler’®, Zenattt”® and Anomat’® and confirmed in the subsequent
jurisprudence. According to the ECJ, games of chamcist be deemed to be economic
activities within the meaning of the EC Treaty (&le 2), since they fulfil the two criteria laid

S ECJ case C- 275/92 Her Majesty's Customs and &xciSerhart Schindler and Jérg Schindler, judgneént
24 Mars 1994.

*>ECJ case C-67/98 Questore di Verona v. Diego Fiepatgment of 21 October1999.

’® ECJ case C-6/01 Associacdo Nacional de Operadiddaquinas Recreativas (Anomar) and Others v.
Estado portugués, judgment of 11 September 2003.
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down by the Court in its case-lawe. the provision of a particular service for remunierat

and the intention to make a profit

The provisions concerning the freedom to providerises thus apply to an activity which
enables consumers to participate in gambling imrmetfor remuneration consisting of
payment of the staR€® as it was explicitly clarifiede.g. for the importation of lottery
advertisements and tickets for a lottery operatedrie Member State into another Member

State with a view to the participation by residenfthe latter Stafé®.

Article 49 EC Treaty expressly prohibits any disunation based upon nationality.
Moreover, according to ECJ case law, Article 4thisrpreted as an interdiction of any other
restriction upon the free movement of servitesin consequence any non-discriminating
national measure, applicable without distinctiom&tionals and aliens, has to be examined as
regards its conformity with EU law and to be subjeca proportionality analysis.

Article 43 EC Treaty (Freedom of establishmentieeas follows:

“Within the framework of the provisions set out dwe] restrictions on the freedom of
establishment of nationals of a Member State int¢netory of another Member State shall
be prohibited. That prohibition shall also apply testrictions on the setting-up in the
territory of any Member State of agencies, branabresubsidiaries by nationals of any other

Member States.

The freedom of establishment shall include thetrighake up and pursue activities as a self-
employed person and to set up and manage undegikin particular companies or firms
within the meaning of the second paragraph of Agtid8, under the conditions laid down for
its own nationals by the law of the Member Stateraisuch establishment is effected, subject

to the provisions of the chapter relating to capita

"7 See Anomar, para. 47, 48. However, as we wilisélee next Chapter (1.2), this argument can bpudisd.

"8 See Zenatti, para.24.

¥ See Schindler, para. 37.

80 See ECJ, case 33/74, Van Binsbergen, judgmentléc@mber 1974; ECJ case 76/90, Sager/Dennemeyer,
judgment of 25 July 1991, para. 12. See also E€d €a384/93, Alpine Investments, judgment of 10 NI895.

In Alpine Investments, the Court held that the di@® enshrined in Article 49 applies even when #wise
does not involve cross-movement, but the providéhe service and the recipient were establishediffarent
Member States.
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We note that the freedom of establishment is apgbleto nationals and companies (Articles
43 and 48 EC Treaty) of a Member State that seaggncies, branches or subsidiaries in
other Member States. Within the meaning of the E€aily, an “establishment” exists where a
person exercises independent activities in anddtember State, which are to be considered
as economic activities. That presupposes a perrmhag@momic integration within the

territory of another Member Statgsually by setting-up agencies, branches or sdrsdgi

The provision applies in the event that restrictiane imposed on the activities of a company
pursuing gaming activities established or wishiogestablish in one Member State. Unlike
activities described under Article 49 EC Treatygefiers to a non-temporary activity exercised
from within the economic structure of another MemBaate. This is, for instance, the case
for agencies, which establish themselves in othemier States with the aim of collecting

bets as intermediaries.

According to Article 43 paragraph 2 EC Treaty, oadils and companies from other Member
States can exercise their profession on a permdasig in another Member State in the same
manner as the Member State’s own nationals; argrigigiating restrictions are forbidden.
Moreover, non-discriminating restrictions concegnithe access of nationals of a Member
State to the market of another Member State arbilgted, including restrictions on the
setting-up of agencies, branches or subsidiaridsadirrestrictions limiting access to certain

profession¥!,

[.1.2.2. Measures Restricting the Freedom to Provel

Services: Justification and Proportionality

Articles 49 and 43 EC Treaty both prohibit discmiatiory measures. Furthermore, according
to the ECJ jurisprudence, the provisions are tmtegpreted as containing prohibitions of any
non-discriminatory restriction to the freedom t@yde and receive services as well as the

freedom of establishmefit. National measures have to be based on objeaistéigation

1 See ECJ case 255/97, Pfeiffer/Léwa, judgment oMEy 1999; ECJ case 19/92, Kraus, judgment of 31
March 1993, para. 32; ECJ case 55/94, Gebhardnjadgof 30 November 1995, para. 37.
82 See ECJ judgments Van Binsbergen and Sager/Deryreme
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grounds, must be suitable to attain the publicrésie objective alleged and must not go

beyond what is necessary to attain it.

Discriminatory measures could only be justifiedthky fall under one of the exceptions
expressly provided for by the EC Treaty for thesoges stipulated in its Articles 46 (public
order, security, health) and 55, which are to bpliag strictly. On the other hand, non-
discriminatory restrictions to the fundamental dfees provided in Articles 43 and 49 EC
and arising from national measures are only perbiessf they are justified by overriding

reasons relating to the public inter&%t

The Court developed a four-tier test in order talgze if a restrictive measure which goes
against a fundamental freedom is nevertheless dibsigavith European legislatiG:
firstly, the measure must not be discriminatorycas®lly, the measure concerned must meet
an appropriate overriding public interest objectitrerdly, the measure must be suitable for
securing the achievement of the objectives; andtlityy the measure must not go beyond

what is necessary in order to achieve tf8m

The following requirements were considered by tka Bs imperative to the public interest:
consumer protection, protection of creditors, pbom against unfair competition,
enforcement of tax laws, protection of health emwmnental protection, media pluralism,

important threat to the financial stability of thecial security system, traffic securft

Due to the temporality of the cross-border activityder Article 49 EC Treaty, the
proportionality analysis must be even more stringerd substantiatédf than the analysis
under Article 43 EC Treaty, and the possibilitytttize aim of a national measure can be

attained by less severe means must be very clezalyined.

%83 See ECJ judgment Van Binsbergen, para.10.

84 See ECJ Gebhard, para 37.

°% This four-part test has also been applied in i#le bf gambling services. See, for example, ECirgter,
para. 60.

% See ECJ case 288/89, Collectieve AntennevoorzieGiouda, judgment of 25 July 1991, para. 13, 15) EC
case 110-111/78, Ministéere Public v Van Wesemaelginent of 18 January 1979, para. 28; ECJ cas&220/
Commission v France, judgment of 4 December 1986.120; ECJ case 15/78, Société Générale Alsazidan
Banque v Koestler, judgment of 24 October 1978apar

87 See ECJ Sager v. Dennemeyer, para.13: “In paatical Member State may not make the provision of
services in its territory subject to compliance hwitll the conditions required for establishment éimereby
deprive of all practical effectiveness the prowiscof the Treaty whose object is, precisely, torgugee the
freedom to provide services”.
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When taking a restrictive measure, national lawnmsakéen do not refer to precise criteria for
the evaluation of the proportionality of the measutaken. In cases in which restrictive
national measures are found to be justified, thera tendency to refer to the notion of
“proportionality” in very broad termi& It was reported that parliamentary reports and
resolutions in some European countries contain ndetailed reasoning and in judgments
guestioning the justifiability of national barrierthe national courts tend to argue more
precisely as regards proportionality, consideringeter other measures would have been
equally effective, but less restrictRie

%88 For a detailed analysis of European legislatiothis respect, see the ISDC Gambling Services Repor
984.
% |dem.

178



Madalina DIACONU
International Trade in Gambling Services

[.2. GAMBLING AS A SERVICE WITHIN THE EUROPEAN UNIO N

While in the last decades gambling has been inicrglgsflourishing in Europe, it was only
recently that the European Union bodies startemhdgaikterest in this very particular activity,
historically governed by national I&W. This interest could be linked to the significant
development of cross-border gambling transactionsespecially to the spectacular increase
of Internet business, which brought along commemgortunities that were unimaginable

before its advent.

In 1994, in itsSchindlerjudgment, the ECJ qualified gambling as a “servifaling in the
scope of Article 49 of the EC Treaty. While the @oconsiders since then that games of
chance are deemed to be “economic activities witimenmeaning of the EC Treaty”, we note
that a discussion was however undertaken as tdatormal” nature of such servitd
which some authors consider to be at the margiecohomical reason, and which could

therefore escape the economical liberalism f5gic
[.2.1. Gambling In the EU: Economic Context

As discussed in the Introduction, the European dimmindustry is a substantial otté

The European gambling market is indubitably donaddty lotteries, which represent almost
45% of the total industry. Casino gaming has a etaskare of 14.6%, whereas slot machines
outside casinos constitute 18.8% and betting som2%8** Thus, the main impacts of a

potential liberalisation of the gambling markete-they positive or negative — are to be bourn

by the lottery industry.

*% The two European institutions mostly involved e tgambling issue are the European Commissiontand t
Court of Justice, whose positions will be examiiredletail further on. However, other European bsdiave
taken considerable interest in this issue, onéeftbeing the European Parliament.

*1 See notably MOUQUIN Gérald, La notion de jeu deand en droit public : essai axiomatique "de lege
ferenda”, supra. An argument brought by this authd@hat gambling is an activity incapable of proig new
economic value and of constructively profiting sagj and is deemed mainly to canalize and contrah’sn
natural impulse to gamble.

%92 See MOUQUIN Gérald, Facteurs économiques et nomafniques déterminant les principes régulateurs
fondamentaux, 1ére Conférence EASG, Cambridge, $utf05.

%3 See the ISDC Gambling Services Report, p.35

%94 According to ISDC Gambling Services Report, p.1102
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The largest markets are the United Kingdom, FraG@many, Spain and I1taffy. The UK
gaming market is by far the largest. It was estadait € 11 billion, which means a yearly
spending of € 186 per inhabitafit At the opposite extreme, a Lithuanian citizen ldoonly
spend € 12 a year on gambling services

As these diverse figures show, the European gambimarket is extremely varied and
fragmented by many barriers, most of which areslagive constraints limiting cross-border

access to gambling services and strictly regulatieg supply within each country.

[.2.2. National Barriers to the Free Movement of Ganbling

Services

Scrutinizing gambling from a legal point of viewpefinds a net division between so-called
“liberal approach” countries, such as Great Britaind so-called “conservative approach”
countries, such as France, ltaly, Belgium>®tcin the latter countries, several legislative
barriers stand in the way of the freedom to progdmbling services: some prohibit games of

chance in principf&® others have put in place strict licensing requieat§®® or have

% For more figures, see TRUCY Frangois, Rapportfdiimation sue les jeux de hasard et d’argent endera
fait au nom de la Commission des finances, du éntsudgétaire et des comptes économique de l@iNdti
Sénat, 2006.

% According to the ISDC Gambling Services Report308.

97 According to ISDC Gambling Services Report, p.12A2different figure (€ 20) is given in London
Economics, The Case for State Lotteries, a Reporthie European Lottery and Toto Association, suppa9-
10.

%8 \We refer the reader to the brief presentatioménlntroduction.

% As noted in the ISDC Gambling Services Reportivpa number of Member States proscriptively coesid
that gambling is prohibited on their territoriegcept in so far as exceptions are provided by lemwA{stria,
Belgium, Cyprus, Denmark, Finland, France, GermaBkeece, Ireland, Luxembourg, the Netherlands and
Slovakia). This restrictive policy aims to safeglidhe interests of consumers and to prevent fréledjal
gaming and gambling addiction (Austria, Belgium,nbD®rk, France, Germany, Greece, Luxembourg, the
Netherlands and Slovakia). It also aims at ensufiagthe profits derived from the gambling market devoted
to the public’s general interests (Belgium, Denméiance, Greece, Germany). Often, on-line gansnglso
prohibited, at least in so far as no national ganticenses can be issued for on-line gaming (inrGypGreece,
Portugal and at present the Netherlands).

699 Most Member States require every operator of amgnfof gambling on their territories to obtain eelice
within the jurisdiction (Austria, Belgium, the Cze&kepublic, Denmark, Estonia, Finland, France, Geym
Greece, Hungary, Ireland, Italy, Latvia, Lithuanlajyxembourg, Malta, the Netherlands, Poland, Pailtug
Slovenia, Spain and the United Kingdom). In geneta policy of granting licenses is restrictivedgrotential
licensees have to comply with a series of striguitements. See ISDC Gambling Services Report, p.xv
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established anumerus clausugo limit the gambling busine®¥¥. In some sectors and

countries, there is also a State monopoly insadanes of chance are concerfféd

Defalcated by industry sectors, these legislatiagiérs are designed as follows: in general,
lotteries constitute state (or state-controlled)nomoly’®. Casino services in some countries
(Cyprus, Ireland and Northern Ireland) are entiggighibited, while in other countries they
are submitted to strict licensing requirementsalfin betting services are generally prohibited
on non-sports events (Belgium, France, Luxembourd Rortugal). Almost all Member

States maintain licensing requirements for bettipgrators and may thus limit the number of

operator&*

In addition to examining the barriers which dirgctbstruct free movement of gambling
services between Member States, substantiallyrdiffefiscal treatment of gambling services
within each Member State may also have the effettiralering the free flow of gambling

services within the Unidf,

%91 1n most Member States, the number of operatoitiezhto run a gambling business is limited. Thisréhus a
numerus clausus of casinos and gambling hallserfdhowing Member States: Austria (where theralso a
numerus clausus in respect of lottery service pleng) Belgium, Germany, Portugal (where there o a
numerus clausus for bingo halls), Spain and Slaemhhe Netherlands, Sweden and the United Kingdom
maintain a numerus clausus for casinos, but notglmbling halls. Sometimes, only a single operasor
licensed, in particular for casinos (Austria, thetiherlands and Sweden), horse racing (Cyprus, Eraed the
Netherlands), and sports betting (France, Greedetten Netherlands), creating in certain cases aopulistic
position from the legal standpoint. See ISDC Gantpervices Report, p.xvi.

%92 Some European jurisdictions have set up a Statepuly for games of chance (Austria, Denmark, Fidla
Germany (within the scope of the Lander legislatisome of the Lander have imposed express monapolie
while others attribute de facto monopoly rightsStateheld entities), Estonia, Greece, Hungary, éiavand
Sweden). In others, individual operators enjoy anommlistic position, as is the case in particulanational
lottery operators (Belgium, Cyprus, France, Irelahdxembourg, Malta, Portugal and the United Kinggdo
See ISDC Gambling Services Report, p.xvi.

%3 Some authors note that, with regards to the ojperatf lotteries in Europe, there are three bastrlefs
(DOUGLAS Andrew, British Charitable Gambling 195894: Towards a National Lottery, London: Athlone
Press, 1995). The first is the “state administratmodel” which is found in, for example, Greeceglyit
Belgium, Spain and partly in Germany. This is ateays which emphasizes control and administratidghera
than the commercial management of the lottery dimeraThe second is the “public entity model” which
operates in Denmark (for their “class” lottery), demmbourg (for the State lottery), Germany and Itdbr
“lotto” and “toto”), and Portugal. The advantagetloi structure would be the development of a lessrculture
and the speed and responsiveness of the decisikingrarocess. The most modern development is thedie
company model” whereby the state grants a liceca private company to operate the lottery. This ha
happened in the UK, although other countries agénméng to go down this route (such as the Dutdtety that
has been run by a private organisation since 199@)ever, we note that lotteries are not a tradéldorm of
gambling in all European countries. Until 1993, &tia (along with the UK) was the only European ¢ounot

to have a lottery. Their lottery was introducedhagay of funding the 1992 Olympic team.

04 See ISDC Gambling Services Report p.xvi-xxiv.

%5 such an examination was undertaken in the ISDC hBag Report, which found that the differences
between the Member States in their fiscal treatneérgambling services are presently enormous. Shigly
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[.2.3. Justifications for the Restrictions of CrosBorder

Gambling Services

According to the test set in tii@ambellijudgment that we will analyze in the next Chapger,
euro-compatible measure hindering the cross-bopdevision of gambling services must
meet an appropriate overriding public interest cibyes, it must be suitable for securing the
achievement of such objectives and it must not ggobd what is necessary in order to
achieve thefi?®. Also, such measure must not be discriminatorig for the national judge to
determine whether the national legislation, takegrount of the detailed rules for its
application, actually serves the aims which migltify it, and whether the restrictions it
imposes are disproportionate in the light of thega<$®’. Furthermore, irPlacanicg the
Court appears to have delimitated two distinct gatiesof justifications (objectives which
aim to “reduce gambling opportunities” such as @cohg consumers, and objectives aimed at
“‘combating criminality by making the operators aetin the sector subject to control and

channelinghe activities of betting and gaming into the sysehus controlled®f®,

In practice, the EU Member States justify barriershe free provision of gambling services

by reasons of public ordeordre public) health and anti-fraud imperatiJé%

National authorities generally put forward fouremries of justificatiorfé® (i) public order,
prevention of money laundering and crfitte (i) consumer protectid? (iii) social order,

moral and cultural consideratidh$ and (iv) other ground¥’.

showed that national tax systems employ compledadtinct and often incompatible structures, consepid
methods of impaosition, which make it extremely idifft to even compare, in rational terms, the basdehich
they impose on each sector of the gambling mafket. ISDC Gambling Services Report p.xxv. By adgptin
systematic simplifications and assumptions basedhainal market conditions, the ISDC Gambling Report
prepared tables ranking the Member States by ttwinparative-equivalent national tax rates in eatlthe
sectors for which sufficient information is avaikepnamely lotteries, casino gaming, machine gamgbdiutside
casinos, betting and bingo. The table concernitigrp services shows that the proportion of MemBgates
which reserve the full proceeds to public or clali# purposes is so large, that there is no sensgaking a
comparison of tax burdens. In respect of the remgisectors mentioned, the tables show that thergénces in
tax burdens are very large, which might in turniéate that there is a high risk of market distortidue to
national differences in the fiscal treatment of béing services

0% See ECJ Gambelli, paras. 64-65.

07 See ECJ Gambelli, para. 66.

%8 See ECJ Placanica, paras.52 et seq.

09 See ISDC Gambling Services Report, p.xxvi.

619 5ee ISDC Gambling Services Report, pxxix.
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[.2.4. Proportionality Requirements

Concerning the proportionality condition, as welwie furthet™, it has been analyzed very

differently by national courts and the European €otiJustice.

For the ECJ, a measure obstructing the cross-bgnastision of gambling services must,
among others, be suitable for securing the achieménof the objectives (a so-called
"hypocrisy test®'®), and it must not go beyond what is necessaryderao achieve thet -

such appreciation being incumbent upon the natipiige.

In Placanicg the Court stressed a few more important elemants gave more explicit
guidance on the meaning of "channeling the inelgtatesire to gamble into controlled

venues®!®

National courts jurisprudence is quite heterogesemu the issue of proportionality. Some

courts have stated that EC case law allows indalidliember States to subject gaming to

11 Most of the EU Member States including Austria,|giem, Denmark, Finland, France, Germany, Italy,
Luxemburg, Malta, the Netherlands, Portugal, Sp8imeden and the United Kingdom refer in their retipe
legislations to public order as a kind of “basistification”, mostly combined with a reference ke tprevention
of crime and the need to combat gambling addiction.

®12 This ground is referred to by several Member Stateluding Austria, Belgium, Denmark, FinlandaRce,
Germany, Greece, Ireland, Italy, Luxemburg, Mattee Netherlands, Portugal, Spain, Sweden and thedJn
Kingdom.

®13 This is referred to by several Member Statesuiticly Austria, Finland, France, Germany, ltaly, tBgal,
Spain, Sweden and the United Kingdom.

614 Other grounds invoked are: economic and touriseld@ment (this is explicitly referred to by Poralgnd
the United Kingdom); charity and promotion of pahiliterest activities, such as sport (this is ezglsereferred

to in a number of Member States, including Belgianmark, Finland, France, Germany, Greece, |&bain,
Sweden and the United Kingdom); media pluralismy(@ustria advanced this justification, in a casaviever
concerning a prize game); transitional industryegfie protection (the United Kingdom, for examptefers to
the need to protect the revenues of the horse myhgund racing industries during a transitionaiqud; and
fiscal policy considerations (a primary objectiveSpain and Portugal, a justification among otlierAustria,
Greece and Italy).

®1> Chapter 1.4 hereinafter.

618 See CUYVERS Armin, Joined Cases C-338/04, C-358/Ht C-360/04, Massimiliano Placanica, Christian
Palazzese and Angelo Sorricchio (Placanica) Judgofe¢he Grand Chamber of 6 March 2007, ECR [2007]
1891, 45 Common Market Law Review 2008, p. 515-536.

17 See ECJ Gambelli, paras. 64-65.

618 According to some authors, this could entail sotkerance as to the increasing of legal gambling
attractiveness, leading to an intrinsic tensionMeen channelling and the requirement to reduce Gagnb
opportunities. See See Armin CUYVERS, Joined Case%38/04, C-359/04 and C-360/04, Massimiliano
Placanica, Christian Palazzese and Angelo SorocPlacanica) Judgment of the Grand Chamber of &cMa
2007, ECR [2007] 1-1891, supra, p.524. See alsoMBR Hanne, DEJMEK Paulina, A Wheel of Fortune for
the EEA States or Game Over for National Gaming Betling Monopolies?, in Europe after the judgments
Placanica, Gaming Machines and Ladbrokes, Eurdphgatidskrift. Arg. 10 (2007), nr. 4, p.920.
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their own rules, which can be stricter than thasetiber Member States and may even forbid
gaming entirely. Because states have the discegtygmower to define the level of protection
needed in their territory, it would therefore befpetly legitimate under EU law to opt for a
State monopoly or to adopt an intermediate posi#m impose a restrictive license

requiremerft'®.

However, other courts in the Member States haventakdifferent view and have raised the
guestion of whether justifications for nationaltries protection and prevention of gambling
addiction can be considered valid when public segéming operators extensively advertise
their services or regularly introduce new gamesals also been doubted, for example by
several Dutch and Italian courts, whether justifaas referring to public and social order do
not actually serve to hide the real aim of protegtpublic revenues, especially if no
verification system has been established to deternthe impact on public order and

security?°.
[.2.5. Taxation of Gambling Services in the EuropeaUnion

Within the EU, governments retain sole respongibibr levels of direct taxation — i.e. tax on
personal incomes and company profits. Similarlygénbling policy in general, gambling
taxation policy is formulated in completely hetezogous terms in the different Member
State§”,

Value-added taxes (VAT) are a partial exception @etpiire a degree of EU-involvement, as

they are fundamental to the proper functioninghefsingle market.

19 See Chapter 1.4 hereinafter .

620 |dem.

621 1SDC Gambling Services Report, p.1057. One exampEambling income tax (presented through theang|
of discriminatory taxation) appears in the ECJ lovach case, C-42/02, judgment of 13 November 200&hwh
will be analyzed in Chapter 1.3 hereinafter. Anotbase regarding discriminatory taxation of gantpléervices
was referred to the ECJ by the European Commisgi@i08. In question is the Spanish legislatioroading to
which lottery winnings from lotteries organized ed&d are subject to progressive income tax, wheasas
exemption from income tax is applied in case aklieés organized in Spain by certain institutioB€J pending
case C-153/08). In his Opinion delivered on 16 R0Q9, Advocate General Mengozzi proposed the CQourt
partially accept the Commission’s claims. AlsoSeptember 2008 the Commission questioned the texafi
lottery winnings in force in Portugal, which it cdered discriminatory (only foreign lottery wings are
subject to taxes, as opposed to Portuguese lotkémpings, which are exempted) — EC Press Release
IP/08/1355.
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Value-added taxation of gambling is addressed abfgan level notably in Article 13 B (f)
of the Sixth VAT Directive (as repeatedly amend&d)This Article provides that the
operation of all games of chance and gaming mashmén principle to be exempted from
value added t&%® while the Member States retain the power to laymithe conditions and

limitations of that exemption.

However, the European Court of Justice stated thatxercising such power, the Member
States must respect the principle of fiscal netyrahat precludes, in particular, treating
similar goods and supplies of services, which dmestin competition with each other,
differently for VAT purpose¥”. Therefore, those goods or supplies must be sigjgo a

uniform raté?>.

622 Council Directive 77/388/EEC of 17 May 1977 on thermonisation of the laws of the Member States
relating to turnover taxes. “Without prejudice tiner Community provisions, Member States shall eptetime
following under conditions which they shall lay dofor the purpose of ensuring the correct andgtitfarward
application of the exemptions and of preventing amgsible evasion, avoidance or abuse: [...](f) betti
lotteries and other forms of gambling, subjectdaditions and limitations laid down by each MemBé&ate”.

23 However, commissions paid to a sports betting Bgennot exempt from VAT (ECJ Order of 14 May 2008
Joined Cases Tiercé Ladbroke SA (C-231/07) andp®8A(C-232/07).

624 ECJ Joined Cases C-453/02 and C-462/02, Finanzéanbeéck v Edith Linneweber and Finanzamt Herne-
West v. Savvas Akritidis, judgment of 17 Februadp?2.

2> See also ECJ Case C-267/99, Adam, judgment of dtbb®r 2001, para. 36, and ECJ Case C-109/02
Commission v Germany, judgment of 23 October 2@@8a. 20. According to ECJ case-law the identityhef
manufacturer or the provider of the services ardid¢igal form by means of which they exercise thetivities
are, as a rule, irrelevant in assessing whethettyate or services supplied are comparable. SeeSé C-
216/97, Gregg, judgment of 7 September 1999, papdg20.
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[.3. POSITION OF THE EUROPEAN COURT OF JUSTICE

The Luxembourg-based European Court of Justicatisiged with the task of making sure
that EU legislation is interpreted and appliedha same way in all EU countries, so that the
European law is equal for everyone. The Court hss the power to settle legal disputes
between EU Member States, EU institutions, busgsasd individuals.

The ECJ was confronted with the issue of crossdrogdmbling services for only more than
a decad®®. Most of the cases concerning gambling activitiese examined under the scope
of Articles 43 and 49 EC, but a few cases also eseght forward in relation with the free

movement of goods’.

The first cases gave the Court the opportunity éiné gambling as a service within the
meaning of the EC Treaty and to qualify restrictiaional legislations as a barrier to the free

movement of services.

However, it is not until the Gambelli case in 20@3lowed by Placanica in 2007 that the
Court established more specific criteria for deiamng in which conditions such particular

restrictions are compatible with Articles 43 ande® Treat{?®

Also, the Court had the occasion to address mazeifsgally the issue of Internet gambling in

the recentiga Portuguesauling.

% The main judgements in this field are: ECJ cas@75/92, Schindler, judgment of 24 March 1994, E&se
C-124/97, Laara and others, judgment of 21 Septertib89, ECJ case C-67/98, Zenatti, judgment of 21
October 1999, ECJ case C-6/01, Associagdo NacomdDperadores de Maquinas Recreativas (Anomar) and
Others v. Estado portugués, judgment of 11 Septer26@3, ECJ case C-42/02, Lindman, judgment of 13
November 2003, ECJ case C-243/01, Gambelli andsithelgment of 6 November 2003, ECJ cases C-338/04
C-359/04 and C-360/04, Placanica and others, judgofes March 2007.

%27 See notably ECJ case C-65/05Commission v. Graegment of 26 October 2006.

2% The measure must not be discriminatory; it museta® appropriate overriding public interest objestit

must be suitable for securing the achievement efothjectives; and it must not go beyond what isegsary in
order to achieve them.
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[.3.1.Pre-Gambelli Jurisprudence
.3.1.1Schindlercase, 199%°

.3.1.1.1.Facts:

This case concerned the importation of lottery aik@ments/ tickets into the UK with a view
to the participation of its residents in a Germattely. The UK gaming provisions wholly
precluded operators from other Member States freampting their lotteries and selling

tickets in the market of the United Kingdom.
[.3.1.1.2.Key findings:

The importation of lottery advertisements and tiskato a Member State with a view to the
participation by residents of that State in a lytigperated in another Member State, relates to
a “service” within the meaning of Article 50 EC (&xticle 6017) and accordingly falls
within the scope of Article 49 EC (ex-Article 59).

National legislation which prohibits, subject tesiied exceptions, the holding of lotteries in

a Member State, is an obstacle to the freedomawaige services.

The EC Treaty provisions relating to freedom tovje services do not preclude legislation
such as that of the United Kingdom on lotteriesyigw of the concerns of social policy and
of the prevention of fraud which justify the legigon.

[.3.1.1.3.Analysis:

National legislation, even if non-discriminatorye.iapplicable irrespective of the nationality
of the operator or agent falls within the ambitAsticle 49 EC (ex-Article 59) when it is

529 ECJ case C-275/9Per Majesty's Customs and Excise v. Gerhart Schimathd J6rg Schindlejudgment of
24 March 1994.
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liable to prohibit or otherwise impede the actedtiof a provider of services established in
another Member State where he lawfully providesdaissices. Those obstacles set up by
national measures can be justified by overridinglipunterest considerations if the measures
are proportionate to the objectives pursued thereby

National authorities enjoy a margin of latitudedetermining the requirements for permission
to offer (here) lottery services, taking into acebuhe social and cultural features of
individual Member States and the desire to maintherr social order. Interdictions would
thus be justified for the following reasons: proi@e of moral, religious and cultural
standard¥® prevention of private profit from the provisiofi gambling servicég, social
policy and prevention of fraud and other criminetindties, given the size of the amounts that
can be staked and the possible winniffgsand the prevention of encouragement to spend
excessive sums on gambling services, given theilpesesulting problems for individuals
and the social damadés

The Court considered the national restriction iresiion to be a necessary part of the

protection the Member State seeks to secure tantisory and thus as not disproportionate.

|.3.1.21L.aara case, 1999

.3.1.2.1.Facts:

In the Laara cas€“ an unlicensed operator of gaming machines wassadcof illegal

gaming. According to the Finnish legal provisioti® games of chance in question may be

organised, with the authorisation of the admintstea bodies, only for the purpose of

30 5ee ECJ Schindler, para. 60.

831 See ECJ Schindler, para. 57.

632 3ee ECJ Schindler, para. 58.

633 5ee ECJ Schindler, para. 60.

834 ECJ case C-124/9Klarkku Juhani Laara, Cotswold Microsystems Ltd & Transatlantic Software Ltd v
Kihlakunnansyyttaja (Jyvaskyld) and Suomen valkorish State) judgment of 21 September 1999. For
comments on this judgment, see STRAETMANS Gert, @emt ECJ case C-124/97, Laara and others,
Common Market Law Review, 2000, p.991-1005; ALLEMrg: Ladies & Gentlemen, No More Bets Please,
Legal Issues of Economic Integration, vol.27 (20G0R201-206; ABBONDANTE Fulvia: Compatibilita frd i
diritto comunitario alla libera prestazione deivsgre monopoli ad Enti pubblici sull'esercizio dgochi di sorte

o d'azzardo finalizzati alla tutela di interesshgeli, Diritto pubblico comparato ed europeo, 200292-297;
MYLLY Tuomas, National gaming monopolies and freev@ment of services, Europarattslig tidskrift, 2000
p.303-309.
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collecting funds for charity or for another non-fitronaking purpose provided for by the law.
Only one licence, valid for a specified period, nh&yissued to cover such activities. A person
organising games of chance without the requireghBe is subject to the imposition of a fine

or a term of up to six months' imprisonment.
[.3.1.2.2.Key findings:

The EC Treaty provisions relating to freedom tovimte services do not preclude national
legislation such as the Finnish legislation whiatargs exclusive rights to operate slot

machines to a single public body, in view of thélpuinterest objectives which justify it.
[.3.1.2.3.Analysis:

The Court considers the following grounds as bemgalid justification for national
restrictions: public policy, security and healthrifgle 46, 55 EC Treatyj> limiting the
exploitation of the human passion for gambling,t@cton of the recipients of the services
and more generally, of consum&fsavoiding the risk of crime and fraud and authatien of
those activities only with a view to the collectiohfunds for charity or for other benevolent

purposes, maintenance of order in socféty.

Even if measures are based on acknowledged juidic grounds they must guarantee the
achievement of the intended aims and must not gorteethat which is necessary in order to

achieve thefi?®,

According to the Court, it is for the Member Statesassess the level of protection which
they intend to provide on their territoriésand can decide, in the context of the aim pursued,
to totally or partially prohibit activities of th&ind or to restrict them and to establish control

mechanisms, which may be more or less strict. TAeerfact that a Member State has opted

8% ECJ, Laara, para. 31.
8% ECY, Laara, para. 32.
837ECJ, Laara, para. 32.
88 ECY, Laara, para. 31.
839 ECJ, Schindler, para. 61; ECJ Laara para. 35.
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for a system of protection that differs from thaiopted by another Member State, cannot

affect the need for, and proportionality of, praeis enacted to that e¥d

The fact that games are not totally prohibited does in itself show that the national

legislation is not intended to achieve the pubfiteiest objectives at which it is purportedly
aimed, which must be considered as a whole. Limaethorisation on an exclusive basis,
which has the advantages of confining the desimgatable and the exploitation of gambling
to controlled channels, of preventing the risk cdufl or crime in the context of such
exploitation and of using the resulting profits faublic interest purposes, falls within the
ambit of those objectiv¥. However, according to the Court, the choice & trational

measure must not be disproportionate to the airsugd*?.

Conferring exclusive rights on a single public baaypublic law association, the activities of
which are carried on under the control of the Stas¢éead of adopting regulations imposing
the necessary code of conduct on private sectoratgge does not appear to be
disproportionat®”, It is true that sums received by the State fdlipunterest purposes from

the sole licensee could equally be obtained byratieans, such as taxation of the activities
of various operators authorized to pursue them iwithe framework of rules of a non-

exclusive nature; on the other hand, the obligatmrpay out all the proceeds which is
imposed on the licensed public body, constituteseasure which, given the risk of crime and
fraud, is certainly more effective in ensuring thatct limits are set to the lucrative nature of

such activitie&™,
[.3.1.3Zenatti case, 1999

.3.1.3.1.Facts:

®0ECJ Laéra, para. 36.
%41 ECJ Laéra, para. 37.
®42ECy, Laara, para. 39.
®3EC, Laara, para. 41.
%44 1dem.
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In this cas&® an operator had been prohibited to act as anmnietgiary in Italy for a
company established in the United Kingdom spednaglisn the taking of bets on sporting
events. The legislation at issue in this case amsotally prohibit the taking of bets but
reserves to certain bodies the right to organisnigan certain circumstances.

[.3.1.3.2.Key findings:

The EC Treaty provisions on the freedom to provegevices do not preclude national
legislation, such as the Italian legislation, whrelserves to certain bodies the right to take
bets on sporting events if that legislation is actfjustified by social-policy objectives

intended to limit the harmful effects of such aities and if the restrictions which it imposes

are not disproportionate in relation to those dibjes.
[.3.1.3.3.Analysis:

The objectives at issue concern the protectionoosemers as well as the maintenance of
order in society and have already been held to eankng those objectives which may be
regarded as constituting overriding reasons rejatinthe public intere&¥. These objectives
are the followin§*": prevention of gaming from being a source of pevprofit; avoidance of
risks of crime and fraud; prevention of the damggimdividual and social consequences of
the incitement to spend and to allow betting owlthe extent to which it may be socially

useful as being conducive to the proper conducbofpetitive sports.

Measures based on above mentioned reasons musitélgles for securing attainment of the

objectives pursued and not go beyond what is napgess attain them.

845 ECJ Zenatti. For several comments, see STRAETMA&¥& in Common Market Law Review 2000 p.991-
1005, COCCIA Claudio, Ribadito il divieto delle ssmesse, Rivista di diritto sportive, 2000, p.73&;74
OHLMANN Wolfgang, Lotterien, Sportwetten, der Laistaatsvertrag und Gambelli, Wettbewerb in Recht
und Praxis, 2005, p.48-68.

84 ECJ Zenatti, para.31.

47 ECJ Zenatti, para.30.
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The scope of the protection which a Member Statengts providing (total or partial
prohibition, restriction, controlling proceduregil§ within the margin of appreciation of the

authorities in the context of the aim purstféd

The mere fact that a Member State has chosen ansyst protection different from that
adopted by another Member State cannot affect fjmasal as to the need for and

proportionality of the provisions adopféd

The fact that games are not totally prohibited @ enough to show that the national
legislation is not in reality intended to achieve tpublic-interest objectives at which it is

purportedly aime¥f°, which must be considered as a whdie

Limited authorisation of gambling on the basis pkedal or exclusive rights granted or
assigned to certain bodies, which has the advamtgenfining the desire to gamble and the
exploitation of gambling within controlled channets preventing the risk of fraud or crime
in the context of such exploitation, and of usimg tresulting profits for public-interest

purposes, likewise falls within the ambit of thadgective$§>?

However such a limitation is acceptable only ifaflects a concern to bring about a genuine
diminution in gambling opportunities and if thedimcing of social activities through a levy
on the proceeds of authorised games constitutgsaonihcidental beneficial consequence and

not the real justification for the restrictive poliadoptetf®

Even if the fact that lotteries and other gameshaince may represent a means of financing
charity or other general-interest activities canbat neglected, such a fact cannot be
considered per se as an objective justification festrictions to freedom to provide

service&*

It is for the national court to verify whether, @y regard to the specific rules that govern its
application, the national legislation is genuindisected to realizing the objectives which are

®48ECY, Zenatti, para. 33.

89 ECJ, Zenatti, para. 34.

80 ECJ Zenatti, para. 35.

81 ECJ Zenatti, paras. 31 and 35.
852 ECJ Zenatti, para. 35.

853 ECJ Zenatti, para. 36.

84 1dem
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capable of justifying it and whether the restrinBowhich it imposes do not appear

disproportionate in the light of those objecti¥as

1.3.1.4Anomar case, 200%°

.3.1.4.1.Facts:

Under the Portuguese law, the operation and plagfrgames of chance or of combinations
thereof outside duly authorised areas is deemée tan offence punishable by imprisonment.
The general principle underpinning the statutotyesee provides that "[t]he right to operate
games of chance or gambling is reserved to the'St#s the national court states in its order
for reference, the Portuguese legislation does dtriminate between nationals of the
various Member States. That legislation must tloeeetbe regarded as applying without
distinction. The court asked the ECJ if Article BZ precludes legislation such as that in
issue in the main proceedings which, although iesdmot discriminate on grounds of
nationality, restricts the freedom to provide seegi

[.3.1.4.2.Key findings:

Games of chance and gambling constitute econontiidtees within the meaning of Article 2
EC Treaty.

The activity of operating gaming machines musgspective of whether or not it is separable
from activities relating to the manufacture, impdidn and distribution of such machines, be
considered a service within the meaning of the E€afly and, accordingly, it cannot come
within the scope of Articles 28 and 29 EC relatioghe free movement of goods.

A monopoly in the operation of games of chanceamnlgling does not fall within the scope of
Article 31 EC Treat$”.

8 ECJ Zenatti, para. 37.

56 ECJ Anomar. For comments, see STRAETMANS Gert, @ent on ECJ case C-6/01, Associacdo Nacional
de Operadores de Maquinas Recreativas (Anomar)QGthdrs v. Estado portugués, Common Market Law
Review, 2004, p.1409-1428; LUCIANI Fabio, Liberagtazione di servizi fra ordine pubblico nazioratetela

dei consumatori, Diritto pubblico comparato ed @ewm 2004, p.392-396.
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National legislation such as the Portuguese legisiavhich authorises the operation and
playing of games of chance or gambling solely isimas in permanent or temporary gaming
areas created by decree-law and which is applicatthe®ut distinction to its own nationals
and nationals of other Member States constitutesraer to the freedom to provide services.
However, Articles 49 EGt seqg.do not preclude such national legislation, in viefvthe

concerns of social policy and the prevention ofifravhich justify it.

The fact that there might exist, in other Membext&, legislation laying down conditions for
the operation and playing of games of chance oby§jagmwhich are less restrictive than those
provided for by the Portuguese legislation, hadearing on the compatibility of the latter

with Community law.

In the context of legislation which is compatibl&éwthe EC Treaty, the choice of methods
for organising and controlling the operation andypig of games of chance or gambling,
such as the conclusion with the State of an adimatige licensing contract or the restriction
of the operation and playing of certain games sxg duly licensed for that purpose, falls

within the margin of discretion which the natiomalthorities enjoy.
[.3.1.4.3.Analysis:

The Court refers to the following: concerns of sbgiolicy and the prevention of frati}
protection of consumets, who are the recipients of the service, and thimteiaance of order

in society®.

87 Article 31 EC states: "1. Member States shall stdiny State monopolies of a commercial charactarssto
ensure that no discrimination regarding the coadgi under which goods are procured and marketestsexi
between nationals of Member States.

The provisions of this Article shall apply to angdy through which a Member State, in law or in fagther
directly or indirectly supervises, determines opragiably influences imports or exports between Nem
States. These provisions shall likewise apply toopolies delegated by the State to others.

2. Member States shall refrain from introducing aew measure which is contrary to the principléd tlown

in paragraph 1 or which restricts the scope ofdtiles dealing with the prohibition of customstids and
guantitative restrictions between Member States.

3. If a State monopoly of a commercial character hées which are designed to make it easier tpodis of
agricultural products or obtain for them the bettim, steps should be taken in applying the rategained in
this article to ensure equivalent safeguards fa é¢mployment and standard of living of the prodsicer
concerned".

858 ECJ Anomar, para. 62 and 73.

89 ECJ Anomar, para. 73.
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It is common ground that it is for national authies to consider whether, in the context of
the aim pursued, it is necessary to prohibit atidisiof that kind, totally or partially, or only to

restrict them and to lay down more or less rigonmagedures for controlling théfil.

The mere fact that the operation and playing of gmf chance or gambling are subject, in
other Member States, to legislation which is lesrictive, cannot affect the appraisal as to
the need for and proportionality of the provisi@opted. They must be assessed solely in
the light of the objectives pursued by the natianghorities of the Member State concerned
and of the level of protection which they seekreué®

The choice of methods for organising and contrglline operation and playing of games of
chance or gambling, such as the conclusion withStee of an administrative licensing
contract or the restriction of the operation araylg of certain games to places duly licensed
for that purpose, falls within the margin of dis@wa which the national authorities enf8y
They define the objectives which they intend tot@cg determine the means which they
consider most suited to achieve them and establilgs for the operation and playing of
games, which may be more or less strict and whiste lheen deemed compatible with the EC
Treaty’®.

1.3.1.5Lindman case, 200%°

.3.1.5.1.Facts:

According to Finnish tax law, winnings from gamdscbance are exempt from income tax.
The winnings of a Finnish national and resideniginating from a Swedish lottery draw,
were however considered to be earned income sulgdeéinnish income tax, based on the

80 ECJ Anomar, para. 62 and 73.

1 ECJ Anomar, para. 79. The Court refers here tod,4#ara. 35, and Zenatti, para. 33.

82 ECJ Anomar, para. 80. The Court refers here tod,4#ara. 36, and Zenatti, para. 34.

3 ECJ Anomar, para. 88.

84 ECJ Anomar, para. 87. The Court refers here tangilgr, para. 61, La4ra, para. 35, and

Zenatti, para. 33

8% ECJ Lindman. For comments, see BRUNO Ferdinands, limiti alla tassazione di vincite di lotteria
organizzate in uno Stato membro diverso da quellegsidenza, Diritto pubblico comparato ed eurofa4,
p.378-383; IDOT Laurence, Jeux et loteries, Eurdpayier 2004, p.18-19; STRAETMANS, Gert, commant o
ECJ case C-42/02, Lindman, Common Market Law Revk04, p.1409-1428.
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argument that, interpreted otherwise, the Swedraior and the Finnish national would
both not be taxed in Finland. The case raised nigttbe question of a justification of barriers

to Articles 49 and 50 EC; it also concerned a nesmtifliscrimination.

[.3.1.5.2.Key findings:

Article 49 EC prohibits a Member State's legislatisnder which winnings from games of
chance organised in other Member States are tresteidcome of the winner subject to
income tax, whereas winnings from games of chameucted in the Member State in

guestion are not taxable.

[.3.1.5.3.Analysis:

The court pointed out that it is not sufficientafMember State invokes a public interest
objective to justify its national restrictive meass, but that Member States have to prove by

the means of a concrete analysis, that the allagafithe objective is well found&4.

The analysis of the appropriateness and propotiigrad a restrictive measure adopted by a

Member State requires that the reasoning of theigoms in question disclose statistical or

other evidence allowing a conclusion to be drawmoathe gravity of the risks connected to

playing games of chance or the existence of aqudati causal relationship between such
risks and the participation by nationals of the NbemState concerned in games organised in
other Member Staté¥.

1.3.2.The Gambelli Case-Law and Subsequent Jurispdence

As a brief reminder, in th&ambelli judgment the ECJ has comprehensively set a test
(including the so-called "hypocrisy test"), in orde determine if a Member State's measure

hindering the cross-border provision of gambliny®es is compatible with Community law.

¢ ECJ Lindman, para. 25.
7 ECJ Lindman, paras. 25, 26.
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This landmark decision was followed by other simjladgments. InPlacanicanotably, the

Court stressed a few important elements.

Firstly, basic public procurement principles appgly tenders involving public money,
including those for gambling licen$&$

Secondly, the Court delimitated two distinct catéggof justifications (objectives which aim
to “reduce gambling opportunities” such as protegtconsumers, and objectives aimed at
“combating criminality by making the operators aetin the sector subject to control and
channellingthe activities of betting and gaming into the sysethus controlled”). Finally,
this jurisprudence also gave more explicit guidanoethe meaning of "channelling the

inevitable desire to gamble into controlled venues”

As we will analyze further, it was rather demandiagnational courts throughout Europe to
assimilate these instructions. In this perspectivis,not anodyne to observe that in the recent
Liga Portuguesauling the Court chose not to leave to the nafipmdge the ultimate decision
on the compatibility of a national legislation wiliticle 49 EC, preferring instead to cut the

Gordian knot itself.

%8 For a comment, see HATZOPOULOS Vassilis, PubliocBrement and State Aid in National Healthcare
Systems, in Mossialos, E., Permanand, G., Baetean®RHervey, T. (Editors.), Health Systems Gowvecran
Europe: the role of EU law and policy, Cambridgavédrsity Press, 2009.
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1.3.2.1Gambellicase, 200%°

.3.2.1.1.Facts:

In this case, an organisation of Italian agencias accused of having illegally collaborated
with a foreign bookmaker in the activity of collex bets which was normally reserved by
law to the State and thus considered incompatilte the national monopoly on sporting
bets.

1.3.2.1.2.Key findings:

National legislation which prohibits, on pain oframal penalties, the pursuit of the activities
of collecting, taking, booking and forwarding offeof bets, in particular bets on sporting
events, without a licence or authorisation from Member State concerned, constitutes a
restriction on the freedom of establishment andhenfreedom to provide services provided
for in Articles 43 and 49 EC respectively. It ig e national court to determine whether

such legislation, taking account of the detailetksuor its application, actually serves the

89 ECJ Gambelli. For several comments on this juddmeee: BUSCHLE Dirk, “Der Spieler" -
Schreckgespenst des Gemeinschaftsrechts, EuromaarReporter, 2003, p.470-472; CINGOLO Antonio, La
raccolta di scommesse su eventi sportivi: usi esiafRassegna dell'avvocatura dello Stato, 2005dY.1l p.53-

54 ; MIGNONE Claudia llaria, La Corte di giustizapronuncia sul gioco d'azzardo nell'era di Iné¢riiritto
pubblico comparato ed europeo, 2004, p.397-402; WAImone, Gambling um Gambelli? - Rechtsfolgen der
Entscheidung Gambelli fir das staatliche Sportwettenopol, Européische Zeitschrift fur Wirtschaftre
2004, p.523-526; STRAETMANS, Gert, comment on E@3ecC-243/01, Gambelli and others, Common
Market Law Review, 2004, p.1409-1428, CAMPEGIANRGtia, PAPI Cinzia, Il sistema di monopolio statale
delle scommesse e la sua compatibilita con la niven@omunitaria in materia di liberta di stabilimie e di
libera prestazione di servizi (art. 43 e 49 CE)udBria civile, 2004, | p.2529-2533; VERBIEST Thilita
REYNAUD Pascal, Incompatibilité de la Iégislatidalienne des jeux et paris avec les articles 4@ atu Traité
CE, La Semaine juridique - édition générale, 2004L0172; ZAGATO Lauso, Caso Gambelli: la Corte di
Giustizia riformula il proprio giudizio sulla norrti@a italiana in materia di scommesse, Europa idliprivate,
2005, p.205-220, COSTACosmin Flavius, Libertatea de stabilire. Libenagldie a serviciilor. Colectarea de
pariuri pentru evenimente sportive intr-un stat foensi transmiterea lor prin Internet unui alt stat memb
Prohibtie instituiti sub sanguni penale. Legiskia unui stat membru care rezémdreptul de a colecta pariuri
anumitor entiiti, Revista romana de drept al afacerilor, 5/20066@-164.
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aims which might justify it, and whether the resions it imposes are disproportionate in the
light of those objectivés’.

[.3.2.1.3.Analysis:

The Court points out that the national measurettid®e non-discriminatory. It further points
out that it is for the national court to considdrather the manner in which the conditions for
submitting invitations to tender for licenses tgamise bets on sporting events are laid down
enables them in practice to be met more easilytdlyah operators than by foreign operators.
It makes clear that if this is so, those conditi@lts not satisfy the requirement of non-
discriminatiort”>. Non-discriminatory restrictions must be eithecemtable as exceptional
measures expressly provided for in Articles 45 &td EC or justified for reasons of

overriding general interest.

A diminution or reduction of tax revenue does nomgtitute a matter of overriding general

interest which may be relied on to justify a resion°’2

The financing of social activities through a leuwy the proceeds of authorised games must be
nothing more than a mere incidental beneficial egqaence and not the real justificafibh

Moral, religious and cultural factors, and the nigrand financially harmful consequences
for the individual and society which are associatgith gaming and betting, could serve to
justify the existence on the part of the nationatharities of a margin of appreciation
sufficient to enable them to determine what consupretection and the preservation of

public order requir&*

Restrictions on gaming activities may be justifedimperative requirements in the general
interest, such as consumer protection and the ptieweof both fraud and incitement to
squander on gaming. However, restrictions baseslioh grounds and on the need to preserve

670 For a commentary on this judgment, see VERBIEBbault, KEULEERS Ewout, Gambelli Case Makes It
Harder For Nations To Restrict Gaming, 8 Gaming [Raview 1, 2004.

71 ECJ Gambelli, para. 71.

672 ECJ Gambelli, para. 61.

673 ECJ Gambelli, para. 62.

674 ECJ Gambelli, para. 63.
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public order must also be suitable for achievingsthobjectives, inasmuch as they must serve

to limit betting activities in a consistent and tgysatic manné&r>.

The restrictions must reflect a concern to bringuaba genuine diminution of gambling
opportunities. In so far as the authorities of anMer State incite and encourage consumers
to participate in lotteries, games of chance artingeto the financial benefit of the public
purse, the authorities of that State cannot inymkealic order concerns relating to the need to

reduce opportunities for bettiff§

In the Court’s analysis, the restrictions imposedstmot go beyond what is necessary to
achieve the goals envisag&doportionality must be particularly assessed wirerelvement

in betting is encouraged in the context of gamesmised by licensed national bodi€s

It has to be determined whether the imposition estrictions, accompanied by criminal

penalties, goes beyond what is necessary to coinsheat, especially where the supplier of the
service is subject in his Member State of estabyiesht to a regulation entailing controls and
penalties, where the intermediaries are lawfullpstibuted, and where those intermediaries

considered that they were permitted to transmi batforeign sporting evefif&

It has further to be determined whether the natitemaslation, taking account of the detailed

rules for its application, actually serves the awmch might justify it .

With respect to freedom of establishment, to préwapital companies quoted on regulated
markets of other Member States from obtaining kesnto organise sporting bets, especially
where there are other means of checking the ace@mt activities of such companies, may

be considered to be a measure which goes beyortdsuecessary to check fraidi

7> ECJ Gambelli, para. 67.
676 ECJ Gambelli, para. 69.
77 ECJ Gambelli, para. 72.
78 ECJ Gambelli, para. 73.
79 ECJ Gambelli, para. 75.
80 ECJ Gambelli, para. 74.
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1.3.2.2.Placanica case, 206%

.3.2.2.1.Facts:

This case relates to three persons who were bewmgpguted through criminal proceedings
before Italian courts for operating data transmissienters through which punters were able
to place bets with Stanleybet International, basedhe United Kingdoff2 The latter
provider claimed that its UK license should haveerbeecognized by all EU countries,

including Italy’®®. The Italian court decided to refer the questiorthte European Court of

1 ECJ Placanica. An identical case was ECJ caself®a9Aniello Gallo and Gianluca Damonte, Ordinaote

6 March 2007. For several comments on this judgmeed: DESTOURS Stéphane, Monopole des jeux de
hasard en ligne: rien ne va plus, Revue Lamy dgolacurrence : droit, économie, régulation 2006 p°63-69,
GRYNBAUM Luc, Lutte contre la délinquance et régkmtation des jeux et paris a la lumiére de la
jurisprudence de la CJCE (Loi du 5 mars 2007 nedadi la prévention de la délinquance et arrét CJ€CE mars
2007 Placanica et autres), Droit de l'immatérieiformatique, médias, communication 2007 n°® 26 {226
SIMON Denys, Faites vos jeux, rien ne va plu€urope, 2007 Mai Comm. n°® 141 p.17-18, AM ENDE Mgri
Staatliche Wettmonopole: Neues Spiel, neues GluEkfPppean Law Reporter, 2007, p.86-88; VERBIEST
Thibault ; HEFFERMEHL Evelyn, Jeux d'argent en &gifiimpact de I'arrét Placanica, Droit de l'imnmgé:
informatique, médias, communication, 2007, n° 289{1; KARL Kai-Uwe, Playing the game, Competition
Law Insight, 2007, Vol.6 Issue 5 p.3-5; CONTI RabeOGLIA, Raffaele, Raccolta di scommesse su &ven
sportivi, 1l Corriere giuridico, 2007, p.566-569,RBUSSY Emmanuelle, DONNAT Francis, LAMBERT
Christian, Actualité du droit communautaire. Lilded'établissement - Libre prestation de serviceuxJe
hasard, L'actualité juridigue de droit adminisfrattO07, p.1122-1124; CLERGERIE Jean-Louis, La
compatibilité des réglementations nationales des ¢ hasard avec le droit communautaire, RecueDalloz,
2007, p.1314-1316, DESTOURS Stéphane, Les jewhédard) sont faits, Revue Lamy de la Concurrence,
droit, économie, régulation 2007 n° 12, p.65-67HSXNO Roberto, La jurisprudence de la Cour de pestt du
Tribunal de premiére instance. Chronique des arm@igdt "Placanica et a.", Revue du droit de I'Unio
européenne, 2007, n° 2 p.461-465; GNES Matteott®icomunitario e disciplina nazionale delle scorasee
Giornale di diritto amministrativo, 2007, p.831-837AN DER BEEK J.C.M, ADOBATI Enrica, Viola il
trattato CE una sanzione penale applicata per iicai® adempimento di una formalita amministratavacui
osservanza € resa impossibile dalla normativa nalgo contrastante con il diritto comunitario, Duit
comunitario e degli scambi internazionali, 200833-334, RUOTOLO Gianpaolo Maria, Il regime italiadel
gambling all'esame della Corte di giustizia: riem va plus?, Diritto pubblico comparato ed euro@)7,
p.1397-1405, HOEKX Nele: Kansspelen in Europa: &iéa, Droit de la consummation, 2007, p.227-242;
CASHIN RITAINE Eleanor, LEIN, Eva, La notion de partionnalité appliquée au droit des jeux de hasard
Les cas Placanica et Autorité de surveillance AELIE/Royaume de Norvege, Schweizerisches Jahrbinch f
Europarecht = Annuaire suisse de droit européed6/2007, p.355-371.

%2 For a presentation of the Italian anti-gamblingdasee SBORDONI Stefano, CELESTI Stefano Maria,
DIONISI Francesca, Sanctions for infringements aringling laws in Italy, ERA-Forum. Vol. 8 (2007),.rm& p.
405-416.

%33 Stanley operates in Italy through more than 2Gghaigs, commonly called data transmission cenBFES).
The DTCs supply their services in premises opeiegublic in which a data transmission link isgeld at the
disposal of bettors so that they can access thersef Stanley’s host computer in the United Kingddn that
way, bettors are able electronically to forwardrspbets proposals to Stanley (chosen from listsvehts, and
the odds on them, supplied by Stanley), to recaitice that their proposals have been acceptegayatheir
stakes, and, where appropriate, to receive theinwgs. The DTCs are run by independent operatbrs vave
contractual links to Stanley. Massimiliano PlacaniChristian Palazzese, and Angelo Sorricchiodd#fendants

in the main proceedings, are all DTC operatorselihto Stanley.
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Justice for a preliminary ruling, asking mainlytife Italian law was compatible with the
principles enshrined in Article 43 et seq. and 49 Baving regard to the difference between
the interpretation emerging from the decisionsh& Court (in particular irGambelli and
Otherg and the decision of the Italian Supreme Coua$sation, in Case No 23271/04 (the

Bruno Corsicas&®9).
1.3.2.2.2.Key findings:

The ECJ confirmed the principles already pointetimthe Gambellicase and concluded that

national legislation which prohibits the pursuittbé activities of collecting, taking, booking

and forwarding offers of bets, in particular bets sporting events, without a licence or a
police authorization issued by the Member Stateceored, constitutes a restriction on the
freedom of establishment and the freedom to proseteices provided for in Articles 43 EC

and 49 EC respectiveélyy.

Articles 43 EC and 49 EC must be interpreted aslpdeng national legislation, which

imposes a criminal penalty on persons for purstiregorganised activity of collecting bets

without a licence or a police authorisation as meguunder the national legislation, where
those persons were unable to obtain licences twoesations because that Member State, in
breach of Community law, refused to grant licengeauthorizations to such persons. Also,
Articles 43 EC and 49 EC must be interpreted aslpdeng national legislation, such as that
at issue in the main proceedings, which excludesd; moreover, continues to exclude —
from the betting and gaming sector operators inftmen of companies whose shares are

guoted on the regulated markets.
[.3.2.2.3.Analysis:

Concerning the eventual justification of such atrietson, the Court ruled that moral,

religious or cultural factors, as well as the migraind financially harmful consequences for

%4 See next chapter.

%% For a commentary of this judgment, see DEL NINN@s&andro, The Placanica Decision: The EU Court of
Justice Again Censures ltaly’s Restrictions onG@aenbling Market, Gaming Law Review Volume 11, Numbe
3, 2007.
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the individual and for society associated with ibgttand gaming, may serve to justify a
margin of discretion for the national authoritissfficient to enable them to determine what is

required in order to ensure consumer protectiontb@greservation of public ord&:

As regards the objectives capable of justifyingsth@bstacles, the Court indicated that a
distinction must be drawn in this context betwemmthe one hand, the objective of reducing
gambling opportunities and, on the other hand, dbgctive of combating criminality by
making the operators active in the sector subgaontrol and channelling the activities of

betting and gaming into the systems thus controlled

With regard to the first type of objective, it idear from the case-law that although
restrictions on the number of operators are inqgiple capable of being justified, those
restrictions must in any event reflect a concerrbtimg about a genuine diminution of
gambling opportunities and to limit activities ihat sector in a consistent and systematic
manne?®’, which seems not to be the case in Italy (théattalegislature is pursuing a policy
of expanding activity in the betting and gamingtegcwith the aim of increasing tax
revenue). Therefore, it is the second type of dlyjecthat of preventing the use of betting
and gaming activities for criminal or fraudulentpases by channeling them into controllable
systems, that is identified, both by the Corte 8om di Cassazione and by the Italian
Government in its observations before the Courthastrue goal of the Italian legislation at

issue in the main proceedings.

Viewed from that perspective, the Court recognitledt it is possible that a policy of
controlled expansion in the betting and gaming®entay be entirely consistent with the
objective of drawing players away from clandestbeiting and gaming — and, as such,
activities which are prohibited — to activities whiare authorised and regulated. It is for the
national courts to determine whether, in so fanasonal legislation limits the number of
operators active in the betting and gaming sedtgenuinely contributes to the objective of

preventing the exploitation of activities in thatsor for criminal or fraudulent purposes.

The Court confirmed that although the Member Statesfree to set the objectives of their
policy on betting and gaming and, where appropriatéefine in detail the level of protection

686 ECJ Gambelli, para. 63.
887 ECJ Zenatti, paras 35 and 36, ECJ Gambelli, fg2asd 67.
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sought, the restrictive measures that they impasst mevertheless satisfy the conditions laid
down in the case-law of the Court as regards t@portionality. The restrictive measures
imposed by the national legislation should theretoe examined in turn in order to determine
in each case in particular whether the measuraiitalde for achieving the objective or
objectives invoked by the Member State concerneldwdrether it does not go beyond what is
necessary in order to achieve those objectiveanyncase, those restrictions must be applied

without discrimination.

Concretely, the Court concluded that it would betfe national courts to ascertain whether
national restrictions to foreign gambling servisesisfy the conditions laid down by the case-

law of the Court as regards their proportionality.

1.3.2.3.Unibetcase, 200%°

.3.2.3.1.Facts:

In this case, the Court did not directly deal vilte free movement of goods or services, but
rather resolved the issue from the perspectivéh@fprinciple of effective judicial protection
of an individual's rights under Community law. Thgestion was raised in national
proceedings concerning the application of the Sskediaw on Lotteries and games of
chance.

Following thePlacanicajudgment, the private gambling operator Unibetulgid an action to
court (with the aim to gain access to the Swedisinket), on the grounds that the Swedish

gambling monopoly breaches Community law. Sinceea-§tanding action in this sense does

%88 ECJ case C-432/05, Unibet v. Justitiekanslerngiueht of 13 March 2007. For comments, see SCHMIED
Frédéric: L'acces des particuliers au juge dedali& - L'apport de I'arrét Unibet, Journal délsumaux / droit
européen, 2007, p.166-170, GROUSSOT Xavier, WENARDHenrik, Self-standing Actions for Judicial
Review and the Swedish Factortame: Case C-432/0bbet) Civil Justice Quarterly, 2007, p.376-388;
BLUMANN Claude, Le juge national, gardien menotté k& protection juridictionnelle effective en droit
communautaire, La Semaine Juridique - édition gdagl007, | 175 p.13-19; ANAGNOSTARAS Georgios,
The quest for an effective remedy and the measjpadaial protection afforded to putative Commuyniaw
rights, European Law Review, 2007, p.727-739, VARBEYENBERGE Arnaud, PECHO Peter, L'arrét Unibet
et le traité de Lisbonne - un pari sur l'avenidalprotection juridictionnelle effective, Cahiers droit européen,
2008, p.123-156, BO Giovanni, La pronuncia dellart€adi giustizia nella causa Unibet tra principio d
autonomia processuale e principio di non discriim@e, Rivista trimestrale di diritto e proceduraile, 2008,
p.1065-1078.
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not exist under Swedish law, Unibet complainech®ECJ invoking the principle of effective

judicial protection of an individual’s rights und€éommunity law.

The main question addressed by the Swedish couhtet&eCJ was whether the principle of
effective judicial protection of an individual'sghts under Community law requires the
national legal system to provide for a free-stagdagtion for an examination as to whether
national provisions are compatible with Communayv] if other legal remedies allow the

guestion of compatibility to be raised as a prefiany issue.
[.3.2.3.2.Findings and analysis:

The Court responded in favor of preserving theamat procedural autonomy, and concluded
that the principle of effective judicial protectiaf individual’s rights under EC law does not
require the national legal order to provide foreefstanding action for an examination of the
compatibility of national provisions with EC lawha possibility of an indirect challenge

suffice$®®.

1.3.2.4Commission v. ltalycase, 2007°

.3.2.4.1.Facts:

In this 2007 case, at issue was the behavior of lthiean state, which renewed 329

concessions for horse-race betting, without orgagia bid and without ensuring, for the

89 ECJ Unibet, para.61.

899 ECJ case C-260/04, Commission of the European Gorties v. Italian Republic, judgment of 13
September 2007. For comments, see GASSO Luca, thilikrstabilimento e concessioni per l'esercizio di
scommesse, Giurisprudenza italiana, 2007, p.2188MPERI Alessandro, Comment on ECJ case C-260/04,
Commission of the European Communities v. Itali@piblic, Il Foro italiano, 1V 2007, Col.525-527, N&SE
Eric, Comment on ECJ case C-260/04, Commissionhef European Communities v. Italian Republic,
Concession de service public, Europe, Novembre 200hm. n° 299 p.23, BROWN Adrian, The Obligation t
Advertise Betting Shop Licences Under the EC Ppilecof Transparency: Case C-260/04, Commissiomly, It
Public Procurement Law Review, 2008, p.NA1-NA7, BBLCO Vincenzo, Riserve statali nei servizi di
gestione e raccolta di scommesse ippiche e fattotonvergenza con l'ordinamento comunitario, Eirit
pubblico comparato ed europeo, 2008, p.427-431, AMRA Roberto, Il principio di diritto comunitarioadla
trasparenzal/concorrenza e l'affidamento o rinnavaodcessioni di servizi pubblici (ancora in maemgial caso
Enalotto), Giurisprudenza italiana, 2008, p.474-478
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benefit of any potential tenderer, a degree of dtbineg sufficient to enable the service

concession to be opened up to competition.
1.3.2.4.2.Key findings:

Following a complaint lodged by a private operatothe horse-race betting sector, the Court
ruled that by renewing these concessions for h@se-betting operations without inviting
any competing bids, Italy had failed to fulfill itbligations under Articles 43 and 49 of EC
and, in particular, had infringed the gengahciple of transparendy* and the obligation to

ensure a sufficient degree of advertising.
1.3.2.4.3.Analysis:

The Court considered that the renewal of thesa ®dicenses by the Italian state without any
open competition could not be justified by the sty to dissuade clandestine activities for
collecting and allocating bets. The Italian Goveeminhad not explained in its defense the
basis on which it was necessary not to invite cdmgéids and has not submitted arguments
to dispute the infringement alleged by the Comnorssin particular, the Italian Government
has not explained how the renewal of the existiognkses without inviting any competing

bids could prevent the development of clandestatigities in the horse-race betting sector.

Regarding proportionality, the Court concluded tkfz renewal of old licenses without
putting them out to tender was not an approprisgama of attaining the objective pursued by
the Italian Republic, going beyond what was neagsisaorder to preclude operators in the
horse-race betting sector from engaging in crimorafraudulent activities. In addition, as
regards the grounds of an economic nature put fohwa the Italian Government, such as the
need to ensure continuity, financial stability amdoroper return on past investments for

license holders, suffice it to point out that thas@not be accepted as overriding reasons in

91 Transparency is a recurrent theme in the Europgmion. "Compliance with the highest standards of
transparency is an essential condition for thetilegcy of any modern administration." See the Eaeop
Transparency Initiative launched by the Europeanm@ission in 2005, Green Paper available at
http://ec.europa.eu/transparency/eti/docs/gp_en.pdf
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the general interest justifying a restriction offumdamental freedom guaranteed by the
Treaty®?

1.3.2.5. TheLiga Portuguesacase, 2009

A much awaited ruling was issued in this prelimjnguestion asked at the beginning of 2007

by the Tribunal de Pequena Instancia Criminal dad®S.

The Court’'s arguments, which seem to adjust @nbelli and Placanica jurisprudence,

appear rather to follow the approach taken in this & theLaaréa case.

Understandably, this ruling was applauded by theopean state lotteries and criticized by
the private gambling operat8t$ It concludes that Article 49 EC does not preclude
legislation of a Member State which prohibits opars such as Bwin, which are established
in other Member States, in which they lawfully pidessimilar services, from offering games

of chance via the internet within the territorytibat Member State.
1.3.2.5.1. Facts

Bwin, an on-line gambling undertaking which hasrigistered office in Gibraltar and no
establishment in Portugal, offered Portuguese coessli a wide range of on-line games of
chance covering sports betting, casino games, asicbulette and poker, and games based on
drawing numbers by lot which are similar to thedioto operated by Portuguese gambling
monopoly, the Santa Casa da Misericordia de Lighma Santa Casa). It also sponsored the

national professional football league, the LigatBguesa de Futebol Profissional (the Liga).

In exercising the powers conferred on them by tbetuguese law, the directors of the
Gaming Department of Santa Casa adopted deciswgpasing fines of €75 000 and €74 500

92 ECJ Commission v. Italy, paras 34-35.

93 ECJ case C-42/0Tiga Portuguesa de Futebol Profissional (CA/LPFR)daBaw International Ltd v.
Departamento de Jogos da Santa Casa da Misericdtdinisboajudgment of 8 september 2009.

694 See the European Lotteries press release at  /Mipsi.european-
lotteries.org/data/info_1832/communiqu__de_preskeFR.pdf, and the one of the European Gaming and
Betting Association at http://www.eu-ba.org/fr/s&88.

207



Madalina DIACONU
International Trade in Gambling Services

respectively on the Liga and Bwin in respect of #uministrative offences referred to in
Article 11(1)(a) and (b) of Decree-Law No 282/2683

The Liga and Bwin brought actions before a natiawalrt for annulment of those decisions,
invoking, inter alia, the relevant Community rulasd case-law. This court has referred a
sports betting case to the ECJ, enquiring if thenopoly granted to the national lottery
operator, Santa Casa, constitutes an impedimetitetdree provision of services against a
provider of services established in another Men3iate in which it lawfully provides similar
services and which has no physical establishmeRortugal.

Moreover, the court asked if a monopoly in favoraofingle body for the operation of
lotteries and mutual betting, extended to the entational territory, including the Internet, is

contrary to Community latV°.

1.3.2.5.2. Findings and Analysis

In his non-binding Opinion of 14 October 2008 orsthase, the Advocate General Bot
proposed to the Court to answer in the sense heaPbrtuguese legislation conferring on
Santa Casa a monopoly for mutual betting on theret may comply with Community law if
certain conditions are met (if it is justified by averriding reason relating to the public
interest, if it is appropriate for ensuring theaatiment of such aim, if it does not exceed what
is necessary for attaining it and if it is not apglin a discriminatory way). It would be for the
national court to verify that these conditions rauet.

However, Advocate General Bot also considered that extension of the Portuguese

legislation to lotteries and betting by electromeans of communication (Internet mainly)

9 Under Article 11(1) of Decree-Law No 282/2003 th®ldwing are classed as administrative offences:
(a) the promotion, organisation or operatigretectronic means of games [the operation of whiak been
entrusted to Santa Casa], in contravention of #wdusive rights granted by Article 2 [of the pres&ecree-
Law], and also the issue, distribution or saleidiral tickets and the advertisement of the relateivs, whether
they take place within national territory or nat) ( the promotion, organisation or operationdbgctronic
means of lotteries or other draws similar to thofethe Lotaria Nacional or the Lotaria Instantanas,
contravention of the exclusive rights granted btiode 2, and also the issue, distribution or sdleitual tickets
and the advertisement of the related draws, wheliegrtake place within national territory or not”.

89 Another question initially referred to the ECJ cemed a similar issue regarding the monopoly gdatd the
Belgian national lottery. However, due to a progatlincident in front of the Belgian courts, thisegtion led
only to an order from the ECJ rejecting it on pcheml grounds. ECJ, case C-525/06, Nationale Ljotader of
24 March 2009.
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falls within the directive laying down a procedtioe the provision of information in the field
of technical standards and regulatifisand therefore it should have been notified to the

Commission.

The Court first decided that the question refelrgdhe Portuguese court must be answered in
the light of Article 49 EC alone. Then it acknowged without difficulties that, as indeed the
Portuguese Government expressly conceded, thdaegmsat issue in the main proceedings

gave rise to a restriction of the freedom to prewsérvices enshrined in this Article.

The justification of the restriction of the freeddm provide gambling services through the

Internet was the core of discussion.

The Court underlined that the legislation on gameshance is one of the areas in which

there are significant moral, religious and cultutdéferences between the Member States. In
the absence of Community harmonisation in the figidis for each Member State to

determine in those areas, in accordance with its vale of values, what is required in order
to ensure that the interests in question are pededhe Member States are therefore free to
set the objectives of their policy on betting amandpling and, where appropriate, to define in
detail the level of protection sought. However, tlstrictive measures that they impose must

satisfy the conditions laid down in the case-lavhaf Court as regards their proportionality.

In this context, the Court noted that the fightiagicrime may constitute aoverriding
reason in the public intereshat is capable of justifying restrictions in respof operators
authorised to offer services in the games-of-chasemor. Games of chance involve a high
risk of crime or fraud, given the scale of the @aga and the potential winnings on offer to

gamblers.

For the Court, allowing only limited authorisatiai games on an exclusive basis has the
advantage of confining the operation of gamblinghimi controlled channels and of

preventing the risk of fraud or crime. In this cextt the Santa Casa pursues objectives in the

%97 Directive 98/34/EC of the European Parliament ahthe Council of 22 June 1998 laying down a prared
for the provision of information in the field ofdienical standards (OJ L 204, 21.7.1998, p. 37-4&)ording to

this Directive, every Member State must notify tBemmission of its draft technical rules or amendimahn
technical regulations, the grounds for them ander@hnecessary, the main basic legislative and aeayl

provisions of the draft regulation.
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public interest. The grant of exclusive rights feemte games of chance via the internet to this
single operator, which is subject to strict contoglthe public authorities, may confine the
operation of gambling within controlled channelsl any thus be regarded as appropriate for
the purpose of protecting consumers against frauth@ part of operators.

As to whether the system in dispute in the maircgedings isnecessarythe Portuguese
Government submitted the affirmative, alledgingttha relation to foreign operators which
use the Internet to offer their services, the autiles of a Member State do not have the same
means of control at their disposal as those they I relation to a national operator. The
Court agreed that, since online games of chance hav been the subject of Community
harmonization, a Member State is entitled not tolyaphe country of origin principle, which

in this sector does not give sufficient assurarize hational consumers will be protected
against the risks of fraud and crime.

Concerning Internet gambling specifically, the Gaxpressly stated that, because of the lack
of direct contact between consumer and operatonggaf chance accessible via the internet
involve different and more substantial risks ofufifaby operators against consumers
compared with the traditional markets for such game

It then went further and shed a light of doubt amgling sponsors of sport by pointing out a

potential conflict of interest when an operatospbrts betting sponsors some of the sporting
competitions on which it accepts bets, because spehator may be in a position to influence

their outcome directly or indirectly and thus irese its profits.

The remark that in the light of the specific featuassociated with the provision of Internet
gambling, the restriction at issue in the main peatings may be regarded as justified by the

objective of combating fraud and crime closed tlo&if€s argument.

The issue of proportionality, which in the previotsse-law had been left for the national
judge to decide upon, was thus settled by the Gmel®®®. In doing so, the Court added a

9% As analyzed in the next Chapter (1.4), several B@Jocates General and scholars had questiondteif t
Court should continue to leave the ultimate deossito the national judge, or if it should providem with a
complete answer (see for instance Opinion of Adi®General Ruiz-Jarabo Colomer delivered on 16 RGH6
in Placanica point 141). Advocate General Alber in his Opinelivered on 13 March 2003 ambellialso
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new milestone to its dialogue with the nationalgesl in the preliminary ruling procedures

concerning gambling services.

[.3.3.Pending Cases before the ECJ

In a time when important changes are foreseen enléfgislative environment relating to
games of chance in several Member Stateshe Court will have the opportunity to rule
again on this issue, as several cases concernegetjulation of gambling sectors are at
present pending before it. They concern lotteryislagon from Sweden, sports betting
restrictions in France, Germany, the Netherland$ Rartugal, and casino legislation from
Austria. Their future solutions will perhaps bringre elements defining the Court's position

on the thorny question of cross-border gamblingilsgmns.
[.3.3.1.Cases concerning Austria

In this casino-related case, the Landesgericht lhag sent the ECJ a reference for a
preliminary rulind® whereby it enquired on the euro-compatibility bé tAustrian casino

policy and the State's control over providers aima gameS™.

believed that where gambling is concerned, theonaticourts find it difficult to carry out the tasktrusted to
them (point 116).

9t is for instance the case of France, where lakarsprepare a new regulation on online gambling.

"0 ECJ case C-64/08, Staatsanwaltschaft Linz v. EEmgelmann, ECJ case C-235/08, Roland Langer v.
Staatsanwaltschaft Ried im Innkreis.

! The court's three questions to the ECJ are tHewfmig: 1. Is Article 43 EC [...] to be interpreted a
precluding a provision which provides that only ppubimited companies established in the territafy a
particular Member State may there operate gamesarice in casinos, thereby necessitating the esiatgnt

or acquisition of a company limited by shares iatthlember State?; 2. Are Articles 43 EC and 49 &®@d
interpreted as precluding a national monopoly atagetypes of gaming, such as games of chancasimas, if
there is no consistent and systematic policy wieatso in the Member State concerned to limit gaming,
inasmuch as national licensed organisers encoyragieipation in gaming — such as public sportgibgtand
lotteries — and advertise such gaming (on telewigjoes as far as offering a cash payment for arjpoticket
shortly before the lottery draw is made (‘TOl TODIT— Believe in luck!)?; 3. Are Articles 43 EC ar® EC

to be interpreted as precluding a provision undeickvall licences granting the right to operate gamf chance
and casinos are issued for a period of 15 yeath@ibasis of a scheme under which Community congpsti
(not belonging to that Member State) are excludenhfthe tendering procedure?.
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[.3.3.2.Cases concerning France

At the heart of this reference for a preliminarfimg from the French Conseil d'Ef&tis the
thorny question of "channelling” gambling into catied systems, which requires legal
operators to limit gambling opportunities, whiléldrying to propose an attractive offer in

order to efficiently compete with illegal providé¥s

1.3.3.3.Cases concerning Germany

At present, several German sports betting casepeaaréing before the ECJ (from courts of

Cologne, Schleswig, Stuttgart and Giel3en).

The questiond* referred for a preliminary ruling by the Cologneoug

(Verwaltungsgericht Kéln) concern more the issue @fambling-restrictive provision being
able to ultra-activate in spite of the fact thatwias found to be in violation of the EC
Treaty *®.

92ECJ case C-212/08, Zeturf.

%3 The questions referred to the ECJ are the follgwih Are Articles 49 and 50 [EC] to be interpretesi
precluding national legislation which has estaldéslh system wherelff-course horserace betting is managed
exclusively by a single, non-profit-making operatdrere, although that system appeardittthe purpose of
combating criminalityand thus of protecting public order more effectivitlan would less restrictive measures,
it is accompanied by dynamic commercial policgn the part of the operatan, order to neutralise the risk of
unauthorised gambling networks emerging and to okaibettors towards the lawful offethat does not, in
consequence, fully achieve the objective of redugambling opportunitiés [emphasis added]; 2. Is it
appropriate, in order to determine whether natidegislation such as that in force in France, whies
established a system whereby off-course horseratiindy is managed exclusively by a single, nondiprof
making operator, is contrary to Articles 49 anddbthe Treaty establishing the European Commuitityssess
the impairment of freedom to provide services goliedm the point of view of the restrictions placaa offering
on-line horserace betting, or is it appropriate to take ronsideration thentire horserace betting sectar
whatever form it is offered and is accessible tdos? [emphasis added].

% The questions are formulated as follows: 1. Aréche 43 EC and Article 49 EC to be interpretedvasaning
that national rules governing a State monopolypmrts betting, which contain impermissible restoics on the
freedom of establishment and the freedom to prosiElwices enshrined in Article 43 EC and Article BG,
inasmuch as they do not serve to limit bettingvitégis in a consistent and systematic manner withénterms of
the Court's case-law (judgment in Case C-2488atnbelli and Otherf2003] ECR-13031), may stidontinue to
apply for a transitional period on an exceptionasis, notwithstanding the primacy of directly applicable
Community law; 2. If Question 1 is to be answered in the afiitire: what conditions need to be met for the
purpose of derogating from that primacy and hothéstransitional period to be determined?

% ECJ case C-409/06, Winner Wetten GmbH v. Biirgestegn der Stadt Bergheim.

%% This court is not the only one in Germany enqugijiifra. national law considered in breach of Comrhyulsiw
could exceptionally be maintained during a traositperiod, despite the primacy of Community lawnpiple.
See also Oberverwaltungsgericht Nordrhein-Westfgletgment of 28 June 2006, no. 4 B 961/06, Euswgbés
Zeitschrift fur Wirtschaftsrecht, 2006, 603, in @ker 1.4 hereinafter.
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In another reference for a preliminary rulify the Schleswig-Holsteinisches
Verwaltungsgericht has raised doubts on the jostibn of the new Interstate Treaty on
Gambling. In the main proceedings a remote gamiperaior, licensed in Gibraltar, had
challenged the state monopoly on sports betting. cdurt inquired among others whether the
prevention of compulsive gambling and the protectdminors, which were put forward as a

justification of the Interstate Treaty, really jigthe exclusion of private operators.

Also, the Verwaltungsgericht Stuttgart has refetteee cases to the E€Y asking mainly if

a national monopoly on certain gaming, such astspmatting and lotteries, can be justified in
the light of Community law, if there is no consigt@nd systematic policy to limit gaming in
the Member State concerned as a whole, and if gheres with the same or even higher
potential danger of addiction — such as betting@nain sporting events (horse racing), slot
machines and casino games — may be provided bgtprservice providers.

The court also sought clarification on whether atifations to operate sports betting issued
by competent State bodies of a Member State andhwdrie not restricted to the particular
national territory are also valid as such in othEmmber States, by virtue of Articles 43 and
49 EC.

Finally, the Verwaltungsgericht GieRen has refet@dthe ECJ three sports betting cdSes
seeking clarification on the same questions asoties referred by the Verwaltungsgericht
Stuttgart.

1.3.3.4.Cases concerning the Netherlands

The Dutch Supreme Court and the State Council tetk referred questions to the ECJ

concerning the euro-compatibility of Dutch gambiiedated regulations.

97 ECJ case C-46/08, Carmen Media Group v. Land SwiteHolstein and Innenminister des Landes
Schleswig-Holstein

%8 ECJ case C-358/07, Kulpa Automatenservice Aspempld v Land Baden-Wiirttemberg, ECJ case C-
359/07, SOBO Sport & Entertainment GmbH v Land Badéirttemberg, and ECJ case C-360/07, Andreas
Kunert v Land Baden-Wurttemberg.

"9 ECJ case C-316/07, Markus StoR v. Wetteraukre®] Ease C-409/07, Avalon Service-Online-Dienste
GmbH v. Wetteraukreis, and ECJ case C-410/07, Aaddeus Wilhelm Happel v. Wetteraukreis.
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The Supreme Court (Hoge Raad der Nederlanden) askeaCJ3™ for clarification regarding
the issue of “channeling” stated Rtacanicaand the possibility for monopolistic operators to

increase their offer attractivenéts

The State Council (Raad van State), confronted witlase similar to the ones that gave rise
to the Placanica case in ltaly, has referred several questionsh® ECJ* seeking
clarification on the compatibility of a closed lie®gng system with the principle of

transparency and competition rut€s

"0ECJ case C-258/08, Ladbrokes Betting & Gamingaethirokes International.

"1 The questions are the following: 1. Does a resigcnational gaming policy which is aimed at chelting
the propensity to gamble and which in fact contelsuto the achievement of the objectives pursuedhby
national legislation in question satisfy the coiaditset out in the case-law of the Court of Justifethe
European Communities, particularly in the judgmeniCase C-243/01 Gambelli and Others [...], that such
restrictions must limit betting activities in a gistent and systematic manner, even where theckicbaolder/s is/
are permitted to make the games of chance whitttejt/offer/s attractive by introducing new gamesbting
the games which it/they offer/s to the notice olvide public by means of advertising and therebyké¢ep
(potential) gamblers away from the unlawful offdrgames of chance (see [...] Placanica and Other87]20
ECR 1-1891, paragraph 55, in fine)?; 2a. Assumihgt thational legislation governing gaming policy is
compatible with Article 49 EC, is it for the nat@ircourts to determine, on every occasion on wttiely apply
that legislation in practice in an actual case, tiwbethe measure to be imposed, such as an oatex tharticular
website be made inaccessible to residents of thebéde State concerned by means of software designédat
purpose, in order to prevent them from participgimthe games of chance offered thereon, in itsedf as such
satisfies the condition, in the specific circumsesof the case, that it should actually serveotijectives which
might justify the national legislation in questi@nd whether the restriction resulting from thaistion and its
application on the freedom to provide servicesoisdisproportionate in the light of those object?demphasis
added]; 2b. In answering Question 2a, does it nake difference if the measure to be implementedois
ordered and imposed in the context of the appticatif the national legislation by the authoritibst in the
context of a civil action in which an organiserga#fmes of chance operating with the required licergeiests
imposition of the measure on the ground that aawful act has been committed in its regard undét law,
inasmuch as the opposing party contravened thenatiegislation in question, thereby gaining arfairn
advantage over the party operating with the reduiieence? [emphasis added]; 3. Should Article 49 lie
interpreted in such a way that the applicationhat @rticle results in the competent authority dember State
being unable, on the basis of the closed licensigiem that exists in that State for the provisibrgaming
services, to prohibit a service provider which hleady been granted a licence in another Memlate $ar the
online provision of such services from also offgrthose services online in the first Member State?”

"2ECJ case C-203/08, Sporting Exchange

"3 The questions are formulated as follows: “1. StoAiticle 49 EC be interpreted as meaning that, revtee
closed licensing systemm applied in a Member State to the provisionest/ges relating to games of chance, the
application of that article precludes the competauthority of that Member State from prohibitingservice
provider to whom a licence has already been grainteshother Member State to provide those servitshe
internet from also offering those services viaititernet in the first Member State? [emphasis afjdeds the
interpretation which the Court of Justice has giterticle 49 EC, and in particular to tipeinciple of equality
and the duty of transparencgrising therefrom, in a number of individual casemcerning concessions
applicable to the procedure for the granting ofieehce to offer services relating to games of ckanwer a
statutorily established single-licence system? [z added]; 3. (a). Under a statutorily establisdingle-
licence systenctan the extension of the licence of the exisliognceholderwithout potential applicants being
given an opportunity to compete for that licente a suitable and proportionate means of medtieg
imperative requirements in the general interestivitihe Court of Justice has recognised as justjfy@striction
of the freedom to provide services in respect ahgm of chance? If so, under what conditions? [esipha
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[.3.3.5.Cases concerning Portugal

A Portuguese court (the Tribunal Judicial da Comado Porto) asked the ECJ for
clarification’* on a question related to the monopoly detainethbystate over the gambling

sector in general and to the advertising for siutiviies™>.
1.3.3.6.Cases concerning Sweden

The Svea hovrétt (Court of Appeal) sought claatfion from the ECJ in two gambling-
related preliminary questioft§, related to the possible justification of discrimiory rules
applied on grounds of nationality, to the financofgsocial activities as marketing objectives
ad to advertising activitié¥.

added]; (b). Does it make a difference to the andeweQuestion 3(a) whether Question 2 is answenethe
affirmative or the negative?”

14 C-55/08, Santa Casa da Misericérdia de Lisbogd Eortuguesa de Futebol Profissional.

"5 The questions are formulated as follows: “1. ks féfct that the State reserves to itself the ‘rightun games
of luck or chance’ [...] and the right to ‘organisegb betting systems’ [...] compatible with the ruleg
Community law laying down the principles of theeidom to provide services, free competition and ipitbbn

of State monopolies?; 2. What criteria should guickerpretation of national legislation restrictirlgose
principles, for the purposes of determining whetBach restriction is admissible in light of the asilof
Community law...?; 3. Is the prohibition of adventigigames of luck and chance when forming the sotigta
content of the message, having regard to the eceptlating to the advertising of games organibgdhe
Santa Casa da Misericérdia de Lisboa, compatibkl wie rules of Community law ... laying down the
principles of the freedom to provide services, tempetition and prohibition of State monopolies?”

" ECJ case C-447/08, Otto Sjoberg v. Aklagaren4€/@8, Anders Gerdin v. Aklagaren.

"7 The questions are formulated as follows: “1. Migscrimination on grounds of nationalibe accepted, under
some circumstances, on national gaming and loti@agkets on the basis of overriding reasons in #werl
interest? [emphasis added]; 2. If there are a numbebjectives pursued by the restrictive policippted on a
national gaming and lottery market and one of therie financing of social activities, can the datthen be
said to be an incidental beneficial consequencéhefrestrictive policy? If this question is answekia the
negative, can the restrictive policy pursued btllacceptable if the objective of financing soaiztivities cannot
be said to be the principal objective of the resitré policy?; 3. Can the State rely on overridiegsons in the
general interest as justification for a restrictgaming policyif State controlled companies market gaming and
lotteries the revenue from which accrues to the State, ared of several objectives of that marketing is the
financing of social activities? If this questionasswered in the negative, can the restrictivecggiursued still
be acceptablé the financing of social activities is not fouta be the principal objective of the marketihg
[emphasis added]; 4. Cantatal prohibition on the marketing of gaming andtésies organised in another
Member Statédby a gaming company established there and supenby that Member State's authorities be
proportionateto the objective of controlling and supervisingriiag activity,when at the same time there are no
restrictions on the marketing of gaming and lo#srbrganised by gaming companies established iMéraber
State which pursues the restrictive poficWhat is the answer to the questifrthe objective of such an
arrangement is to limit gamirg[emphasis added]; 5. Is a gaming operator whabkas granted a licence to
operate certain gaming activities in a State arglipervised by the competent authority in thateSeattitled to
market its gaming products in other Member Stdtesugh, for exampleadvertisements newspaperswithout
first applying for a licence from those States' petent authorities? If this question is answeredha
affirmative, does this mean that a Member Statéé&srwhich are based on the imposition of crimpetalties
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on the promotion of participation in lotteries ongged abroad constitute an obstacle to the freedébm
establishment and the freedom to provide servicekghwvcan never be accepted on the basis of ovegridi
reasons in the general interest? Is it of any Saanice for the answer to the first question whethe Member
State where the gaming operator is establishedkes/the same overriding reasons in the generaksttas the
State where the operator wishes to market its gguaitivities? [emphasis added].
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[.3.4.Gambling and the Free Movement of Goods in # ECJ

Jurisprudence

The free movement of goods — one of the fundamémtatioms within the European Union —
is guaranteed by Articles 28 EC to 30 EC Tré4tyGoods” are defined as products which
can be valued in money and which are capable,ds s@iforming the subject of commercial

transactiong®.

A national rule which hinders the free movementgobds is not necessarily contrary to
Community law if it can be justified by one of thablic interest grounds set out in Article 30
EC or by one of the overriding requirements laigdvddy the Court's case-ld@’ and if it

respects the conditions laid down in the ECJ juudpnce, especially with regards to the

proportionality requirement.

An interesting case involving the free movemeng@dds — although referring, in the Court’s
opinion, only to gaming machines (for amusement esuteational purposes) and not to
games of chance — was solved by the ECJ in 2006.

1.3.4.1.European Commission v. Greece case, 2066

.3.4.1.1.Facts:

In 2002, Greece passed legislation prohibiting tated, electromechanical or electronic

games, including computers, on public premisesmegal, such as hotels, cafés and meeting

"8 From a rich literature on this subject, we refer teader to OLIVER Peter (assisted by MalcolmigprFree
movement of goods in the European Community : uadigcles 28 to 30 of the EC Treaty, 4th ed., Sveest
Maxwell, 2003, and WOODS Lorna, Free movement afdgoand services within the European Community,
supra.

"9ECJ Case 7/68, Commission v ltaly and C-97/98er#kipld, judgment of 21 October 1999, para. 30.

"2 5ee ECJ case C-366/04, Schwarz, judgment of 24MNber 2005, para. 30.

21 ECJ case C-65/05, Commission v. Hellenic Repullidgment of 26 October 2006. For a comment, see
SIMON Denys, Commercialisation des jeux électriquélectromécaniques et électroniques, Europe 2006
Décembre Comm. n° 361 p.17. In 2008, the Europesmnmission introduced an action based on Article 228
against Greece for not having taken all the necgssaasures to enforce this judgment. ECJ case9Da&0
Commission v. Greece.
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rooms recognised as being for any kind of publie os on any other public or private

premises. The installation of those games wasmtsioibited.

The action brought to the ECJ by the Commissioreurdticle 226 EC (for failure to fulfil
obligations) had three heads of claim. First, lgimed that the general prohibition on
electrical, electromechanical and electronic gamssrted by the Greek law is contrary to the
provisions of Articles 28 EC and 30 EC (free movai& goods). Secondly, it alleged that
this law is incompatible with the Hellenic Repulgiobligations under Articles 43 EC and 49
EC (free movement of services). Thirdly, the Consais alleged that that Member State did
not observe the procedure for the provision of nimation provided for in the first
subparagraph of Article 8(1) of Directive 98/3%

1.3.4.1.2.Key findings:

Concerning the first head of claim, the Court otsdrthat electrical, electromechanical and
electronic games, including computer games, inas@$ they have a commercial value and
can form the subject of commercial transactionapiorted or exported and made available
to the consumer in consideration of payment, satigise criteria and constitute goods for the
purpose of the EC Treaty. Bearing in mind that fiee movement of goods is one of the

fundamental principles of the Treaty, national $jion must be held to constitute a measure
having equivalent effect to a quantitative resioictwithin the meaning of Article 28 EC, and

this is true even if that law does not prohibit iimportation of the products concerned or their

placing on the market.

The Court considered that the games prohibitechbyGreek law are not by nature games of

chance, because they are not played for the prospeinning a sum of monés’.
1.3.4.1.3.Analysis:

The Hellenic Republic submitted that the generahhition on the installation of all electric,

electromechanical and electronic games, includihgoanputer games, was necessary for the

22 Directive 98/34/EC, supra.
"2 ECJ Commission v. Greece, para.36.
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purpose of protecting public morality, policy anecsrity. The Court however pointed out
that — since the prohibited games are not gamebarice — the justifications accepted in the
Schindler and Laara judgments (moral, religious and cultural considera) cannot be
automatically accepted.

According to the Court, the Hellenic Republic has established that it implemented all the
technical and organizational measures likely toehaghieved the objective pursued by that
Member State using measures which were less agtriof intra-Community trade. For the

Court, the Greek authorities not only could have recourse to other measures which were
more appropriate and less restrictive of the fremvement of goods, as the Commission
suggested during the pre-litigation procedure, &lgb could have ensured that they were

correctly and effectively applied and/or executeoider to achieve the objective pursifad

24 |dem, paras. 39-40.
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I.4. THE APPROACHES TAKEN BY NATIONAL COURTS

Courts throughout Europe have been confronted thighquestion of cross-border gambling
praying on national monopolies, and the solutidrey tgave were varied. While several have
restricted their analysis to national law only, esthhave ruled on the compatibility of their

respective national legislations with Articles 481a19 EC.

In answering this intricate question, the centsdue concerning the interpretation and
application of the criteria set by the ECJ in @a&mbelli and Placanic&gase law gave rise to
visibly divergent approaches — thus entailing aatiebon the efficiency of the judicial

dialogue between the ECJ and national courts infisiid >

.4.1.A PURELY NATIONAL APPROACH: CROSS-
BORDER GAMBLING VIOLATES NATIONAL LAW

Several national courts have scrutinized the issueross-border provision of gambling
services within the EU, and have based their argiatien solely on provisions of national
law, without inquiring weather national restrict®ortould be in violation of Community

IaW726

. A number of them continued to do so even afte@ambellijudgment.
1.4.1.1.Germany

In several judgments of 2082 and 2004°®, the Hanseatisches Oberlandesgericht dealt with

the question of advertisements on the website Geeman company for games of chance

2 As it was said, the preliminary rulings requesbsdvirtue of Article 234 EC are not only binding dine
national judge making the request, but they alsetion ascanons of interpretatiofor all courts and authorities
of all the Member States, in the context of thengiple of primacy of EU law. ROSAS Allan, The Euegm
Court of Justice in Context: Forms and Pattern3udficial Dialogue, European Journal of Legal Stsidk907,
vol.1, No.2.

% Some courts have justly put aside recourse to f&a law, for geographical jurisdiction reasonst Fo
example, a court from Kassel ruled exclusivelyhia light of national law, since in this specificeaCommunity
law was not applicable (the bookmaker's establistimeas on the Isle of Man, and therefore outside th
European Economic Area). This court held that thtedicensing provisions on gambling were uncauistinal,
and the State's exclusive right to operate spagtiny was incompatible with German constitutioteal,
specifically Art. 12 | of the German Constitutioronzerning the freedom to choose one's profession
(Verwaltungsgerichtshof Kassel, case-no. 2 G 7Qkedision of 24 June 2004)

2" Hanseatisches Oberlandesgericht case 5 U 74(dmjent of 5 June 2002.
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offered by a British company, which were not auiden in Germany. The court decided that
this violated simultaneously the German Criminad€@nd the Unfair Competition Act. A
British bookmaker's permit was not considered sigfit if bets were exchanged on German

territory.

In another judgment of 2008, the Landgericht Hamburg found that the Post \eapansible

under unfair trade law in the case of direct mdileatising for foreign games of chance.

Also, in March 2006, in a commented rulfil) the Bundesverfassungsgericht decided that
the German sports betting monopoly is in breachhef German Constitution, but can be

retained during an interim phase until a new reigutacomes into force.
[.4.1.2.1taly

In Italy, the Corte di Cassazione - Sezione lllgemheld in a judgment of 16 May 1997 that
the collecting of bets in the Italian territory cmmning foreign sporting events by a
bookmaker, through an ltalian intermediary, fallsder Law no.401/1988". This law
enshrines the concept of “the analogous manifestatof chance”, which requires that such
bookmaker obtain an authorization from the Admnaisbn of Monopolies.

[.4.1.3.Portugal

In Portugal we note the Legal opinion by the CotasulCouncil of the General Prosecutor of
the Republi¢®, which examined a promotional advertising gaméedakGame of History»,

promoting the British National Lottery in Portug&his advertising contest installed a system
forecasting the results of number draws with time af gaining prices in money. The General
Prosecutor therefore considered that such gametittdes a mutual contest essentially

28 Hanseatisches Oberlandesgericht case 5 U 131@@mient of 12 August 2004.

2| andgericht Hamburg case 315 O 950/04, judgmef#d#larch 2005.

3% Bundesverfassungsgericht case no. 1 BvR 1054/6tisidn of March 28, 2006. For a comment, see
HAMBACH Wulf, SCHOTTLE Hendrik, The German Sportefing Market: Uncertainty and Chaos for
Private Providers Like Bwin, Gaming Law Review, Mle 10, Number 6, 2006, pp.521-523.

3 published in the Italian Official Gazette no. 2648 December 1989.

3 N° Convencional: PGRP00001036 Parecer: PO0011899% Documento: PPA199907081100, 1999 «The
game of history» , Jornal Oficial of 03-01-2000.
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identical to the local game Totoloto, and therefomnstitutes a violation of the state

monopoly on lotteries.

1.4.2.DISSONANT INTERPRETATION OF ARTICLES 43
AND 49 EC TREATY BEFORE THE GAMBELLI
JUDGMENT

Previous to theGambelli judgment, most national courts (especially lagtance courts)
confronted with the question of interpreting Artisl43 and 49 EC in relation to cross-border
gambling services did not question the substadisairetionary powers recognized to national
authorities in theSchindler Laara and Zenatti cases; nevertheless, this approach was not

unanimous.
[.4.2.1.Denmark

In September 2000 a Danish high c6tirexamined the prohibition against advertising and
selling foreign lotteries and its justifiability thi regard to European law. Following the
Schindler L&&ra and Zenatti case law, which allow Member States to exercisesicerable
discretionary powers if the restrictions are justf the court ruled in favour of the Danish
government and found that the respective restristwwere based on solid reasons of public
interest (protection of players, prevention of @jnpublic order and the non-stimulation of
gambling demand).

1.4.2.2.France

Similarly, the Cour de Cassation held in a 199%indnf>* that the restrictions imposed to
the cross-border activities of a foreign bookmakere justified in the light of Community
law. It upheld a disputed judgment of the Cour gdélpde Paris and ruled against a Brussels

resident who had offered bets on the results ofTier de France 1989 to French clients,

33 @stre Landsret case Gerhard & Jorg Schindler ev.0hnish Ministry of Justice and Ministry of Taxati
judgment of 14 September 2000. In this case th@@&itdche Klassenlotterie wanted to sell and adeclidits to
lotteries in Denmark. The Ministry of Justice refdso grant a license with reference to the lawhibition
of lotteries.

34 Cour de Cassation - Chambre Criminelle, case 483933, Dellner, judgment of 22 May 1997
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through his betting agencies in Guernsey and LonBoth the Cour d'Appel and the Cour de
Cassation examined the argument that the monopolyetting activities could be in breach
of the EC Treaty. The Cour de Cassation found skiah monopoly is justified by reasons

relating to the protection of social order.
1.4.2.3.Germany

In 2003 the Landesgericht Miinchen H&ldhat it is not illegal within the meaning of the
German Criminal Code if a company residing in Alastiffers bets on the Internet which are
accessible from Germany, if such company holdstemel license required in Austria for
such activity. Pursuant to Article 49 EC, the Aisstrlicense was considered valid in the

whole EU territory.
[.4.2.4 Italy

In Italy, most national courts were favorable toimening the restrictive approach of the
Italian gambling policy, based on public intereshsiderations. For instance, the Corte di
Cassazion@® decided that the ECJ case law leaves no doubtsewinagr with respect to the

legitimacy of a national legislation that posedriesons to the free provision of services in

order to protect major social interéfs

However, this trend was not followed by all cowatsl several judges have chosen to play on
a dissonant note. In a case of 2680a court of Santa Maria Capua Vetere — anticigatin
some extent the so-called "hypocrisy test" estabtisn the Gambelli judgment — found that,
in the light of the recent increase of gambling appnities for the Italian players, the
restrictive Italian legislation was difficult to noiliate with the freedom of establishment for

35 Landesgericht Miinchen I, 5 Qs 41/2003, judgmer2®October 2003Bet at homeSec. 284 StGB. The
court ruled that a different judgment would be flgssonly if a Member State forbade gambling in e
however in Germany this is not the case.

"% Corte di Cassazione - Sezione Ill penale, judgmentl24 of 27 March 2000. Generally, we can say aha
very interesting dialogue on gambling-related tegias been engaged between the ECJ and Italiats cince
the 1999 Zenatti ruling.

3" For a comment, see SCOPINARO Lucia, Rilevanza lpedalla raccolta in Italia di scommesse su
competizioni sportive estere, nota a Cass. Pen.,|Ide27 marzo 2000, in Diritto penale e proces2a01, pp.
1383-1392.

38 Tribunale di Santa Maria Capua Vetere, judgmeritdoduly 2000.
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foreign bookmakers. The court considered that &ltye policy pursuing a reduction of

gambling opportunities in the Italian territory wdunave been more appropriate.

In another judgment of 2068, a court of Viterbo verified whether the Italigglslation is in

effect designed to protect public order and if pineportionality requirement is maintained.
According to this court, the restrictions posedthg Italian legislation do not seem to find
any justification with regard to the imperative deef public order and they were designed

exclusively to attract money to the public pufée

|.4.2.5.The Netherlands

In the Netherlands, courts have repeatedly examthedissue of cross-border gambling
services in the light of European I&W The majority of judges considered that the resue
Dutch policy, although it constitutes an infringerhef Article 49 EC, is justified since it is
intended to safeguard consumer interests, to ptéraard and illegal gambling, to counter the
problem of gaming addiction and to restrict the bamof providers, thereby limiting the
offer of games of chance in the Netherlands.

" Tribunale di Viterbo, judgment of 5 June 2003.

"0 The court interpreted the legislator's intentiowgound that, far from pursuing ends of protectidrthe
social and economic security of the families, thoesrictions are exclusively designed to ensuresicierable
gains to the state. The court observes that thatiggpof licenses is not subject to investigatioms,anti-mafia
certificates are requested, or other certificati@ensequently, there is no verification desigreeduarantee the
public order or the public security.

41 See for instance several judgments of 2003 opgdkia national Dutch lottery to an online gamingvider
(Ladbrokes) licensed in the United Kingdom but motthe Netherlands before the Arnhem District Court
(27.1.2003, N° 93896 / KG ZA 02-798, De Lotto/Ladkes and the Arnhem Court of Appeal (2.9.2003, & K
2003/319 and 03/325, De Lotto/Ladbrokes; 2.9.2083,KG 2003/216, Ladbrokes/De Lotto. The courts
considered the restrictive gaming regulations i ietherlands to be an adequate means to safethese
objectives of general interest. The license schefrthe Dutch act on games of chance limits the remds
providers of games of chance in order to restraimlging in the country. Advertising for games ofinbe or a
widening of the offer of games of chance does mamessarily contradict this restrictive gaming pgligames
organized abroad but available in the Netherlandscansidered to be domestic games of chance, iafipec
when Dutch residents are targeted. In additionvas considered that Ladbrokes failed to prove Hraglish
legislation provides restrictive gaming requirenseetjual to those of the Dutch gaming regulatiofe Gourts
concluded that the De Lotto suffered an unlawfsbdivantage as the requirements of the Dutch I¢igislare
far more restrictive than those applicable in Endldfor example and most importantly, foreign gagnin
providers are not bound to donate their proceedsh#mities). See, in the same sense, Utrecht Bistourt,
31.7.2003, Case N° 156428/KG ZA 03-46/WV, Hollarakibo/Peak Entertainment and others; Utrecht Bistri
Court (summary proceedings) 18.09.2003, N° 1654@Z/K 03-742, Stichting Exploitatie Nederlandse
Staatsloterij/Stargames.
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[.4.3.DISCORD CONTINUES AFTER GAMBELLI

Several national courts have been entrusted af@8 2vith the difficult task of applying the
Gambellitest to cross-border disputes within their juigsdn. Given the sensitive nature of
these issues, it is not surprising to see thated&ens continued to reign internally in the

national jurisprudencé”
1.4.3.1.Belgium

In a 2004 judgmehit® the Cour d'Arbitrage ruled that the exclusive tiglanted by law to the
Belgian National Lottery to operate online game<lmdnce, lotteries and betting operations
did not infringe the EC Treaty. The court considetteat the aim of the law was to optimize
the government’s policy of “channelling” gaming iaittes, and not to enable the National
Lottery to incite consumers or enlarge the ovegathing market. The euro-compatibility of
this law came also from the fact that it obligee tHational Lottery to prevent gambling
addiction by pursuing a responsible gaming polany it helps to ensure that illegal games of

chance are restricted in a coherent and consistanher.
1.4.3.2.Finland

In a case of 2005 before the Finnish Supreme ¢8ua gambling operator which had
obtained its licence from the autonomous Swedisialsipg province of Aland had engaged
in a vast campaign to promote its games in theafelSinland, and notably it had translated its
website into Finnish. The Supreme Court referredhto ECJL&&ra case to state that the
Finnish lottery legislation is compatible with Comnity law and noted that the exclusive
right to provide games of chance, granted by lakh&national lottery, did not pursue the
aim of filling the public purse, but rather of pesting the commercial exploitation of the

people’s desire to gamble, and of preventing sotialibles and the proliferation of

21n the similar framework of the European Econoiiea, courts in Norway seem to have been goingutitro
the same dissensions. While an Oslo court rulethwour of private operators, the higher court (Btigg
lagmannsrett) agreed in appeal with the Norwegiaveghment that the State monopoly was justifiece Se
ZIMMER Hanne, DEJMEK Paulina, A Wheel of Fortune foe EEA States or Game Over for National Gaming
and Betting Monopolies?, supra, p.909.

3 Cour d'Arbitrage de Belgique, Spielothek, judgmait0 March 2004.

"4 Hogsta Domstolen— KKO:2005:27, judgment of 24 kaby 2005.
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criminality. Such genuinely pursued objectivesifysh restriction to the freedom to provide

services enshrined in the EC Treaty.
1.4.3.3.Germany

In the same logic, the Bundesgerichtshof refertintiheGambellicase held in a case of 2004,
Schéner Wettéfr, that provisions restricting access to gamblimyises (Section 284 of the
German Criminal Code) can go against the prinajplieeedom to provide services; however,

such a restriction is justified by imperative ressof public intereét®.

In 2005, a similar approach was taken by the Venmaisgericht of Miinstét. This court
considered that the Gambelli jurisprudence doesaisé doubts regarding the Lander license
requirements, which are aiming to reduce gamingodppities and to control the course of

gaming*®

However, not all German courts have followed thisisprudential movement. When
analyzing their national law concerning cross-borgambling services in the light of the
freedom to provide services, several of them hauad that such law is incompatible with
the EC Treaty.

45 Bundesgerichtshof case | ZR 317/01, judgment &pfil 2004 (Kammergericht), Schéner Wetten.

% n this specific case, the defendant was howeweihald responsible because it was not possibléifarto
realize without a detailed legal analysis, thabreign operator holding a foreign license is resiae for illicit
gaming in Germany.

"7 \erwaltungsgericht Miinster, case no.1 L 118/0dgjuent of 11 March 2005.

8 |1n 2006, another gambling-related German judgnenised a debate as it questioned the primacy of
Community law over national regulations. While dnaitted that the legal framework concerning gantlin
monopoly in Nordrhein-Westfalen infringes the freevement of services and the freedom of establishine
the European Union, the court considered howeat tthe primacy of European law is not always alisglu
referring to the principle of legal certainty, tbeurt held that the unacceptable risk of creatihggéslative gap
in this very sensitive field could constitute atjfisation for allowing an exception to the applice of the
primacy of Community law principle (Oberverwaltuggsicht Nordrhein-Westfalen, judgment of 28 Juné&0
no. 4 B 961/06, EuZW, 2006, 603). This controvérgidgement caused another German court to refer a
preliminary question to the ECJ (pending case Q@®9supra), one of its points being if a natiotak
considered in breach of Community law could exaeily be maintained during a transition periodspdte the
primacy of Community law principle. Also, a dispdtease in front of German courts currently oppases
online gambling provider (Bwin) and the Westdeutsdtiotterie. The latter had challenged Bwin befdre t
Cologne courts and won both in the first instance i the appeal procedures. Bwin then filed a amotd the
Bundesgerichtshof requesting the court to susp@foreement proceedings until the court has passtaah
ruling on the merits. In a decision of 14 March 0the Bundesgerichtshof rejected the motion orcgutaral
grounds. A final ruling by this court on the mergsexpected in 2009.
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For instance, in a case of 200% the Landesgericht Hamburg ruled that the offedhgports
bets in Germany is not punishable according toGkeeman Criminal Code, if the enterprise
holds a license of another EU-Member State. Thguraentation was then quoted and
followed by other courts (for instance by a Brenoenrt in a 2004 judgmefif). Also, in a
decision of 2006, the Oberlandesgericht MiinéMestated that the transmission of sporting

bets was not prosecutable under the current |égali®n.

The same logic was applied by the Amtsgericht BeBaaeri >4, which held that the offering
of bets in Germany on the basis of an English Beeis not punishable; another interpretation
of the German Criminal Code would violate the fre®dto provide and receive services in
the European Community. This line of reasoning ma#tained in a decision of 2006 by the
Landgericht Nurnberg-Furtf? which upheld an earlier judgment by the Oberlageeicht
Munchen.

.4.3.4.Italy

In Italy, too, after theGambellijudgment legal restrictions to cross-border gangplhave
been scrutinized several times by national cowthjch raised questions as to their
compatibility with the freedoms of establishmend @ao provide services enshrined in the EC

Treaty.

In the majority of cases, national courts were taable to maintaining the restrictive
approach of the Italian gambling policy, based oblig interest considerations.

For instance, the Consiglio di Statbdecided in 2006 that the ECJ case law leaves obtdo
whatsoever with respect to the legitimacy of aaratl legislation that poses restrictions to the

freedom of providing services in order to protectas or major social intere$ta

49| andesgericht Hamburg, 629 Qs 56/04, judgmen®dfidvember 2004 (Hamburg, Sec. 284 StGB.

%0 Amtsgericht Bremen, 74 Ds 601 Js, 7083/03, judgroh0 March 2004.

! Oberlandesgericht Miinchen, judgment of 26 Septe@®®@6, case-no. 5 St RR 115/05.

52 Amtsgericht Baden-Baden, Az.: 5 Cs 305 Js 2486/Q4288/04, judgment of 21 October 2004.

>3 Landgericht Niirnberg-Furti4 Ns 372 Js 11605/2005, judgmentidfDecember 2006.

>4 See, for example, Consiglio di Stato, decision5644 of 27 September 2006, Ministro dell'Interno /
Giuseppina Avenia
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The Corte di Cassazione had previously reachedahe conclusion that it maintained after
the Gambellijudgment. While it acknowledged that, for severaang, the Italian authorities

had been pursuing a policy of expansion in theidgethnd games sector with the aim of
increasing tax revenue, and that such policy ctludefore not be justified by reference to
the aim of protecting consumers or of limiting thpropensity to gamble, the Court stated
that the true purpose of the Italian legislatiorsw@channel betting and gaming activities into
systems that are controllable, with the objecti¥@reventing their exploitation for criminal

purposes. In this view, such objective is suffitienjustify the restrictions on the freedom of

establishment and the freedom to provide ser{ites

However, several lower courts in Italy have caroed a legal analysis which led them to the

contrary solution.

For instance, a Ragusa court held followibgmbellithat the need to maintain the restrictive
Italian legislation based on the dangers of criminfltrations, expressly mentioned in the
Corte di Cassazione'Bruno Corsijudgement, appeared to be too generic and hardly
appropriaté€’”. In the light of the recent proliferation of nefi@ms of lotteries or betting
contests, this court concluded that there is incrhjiity between the Community law and

the national criminal law which regulate the matter

More doubts as to the euro-compatibility of thdidia gambling policy were cast by the
Larino and Terami courts of first instance, whidgtidled to ask the ECJ for the preliminary
rulings leading to th@lacanicajudgment®®

5 For a comment, see SCOPINARO Lucia, Rilevanza Ipedalla raccolta in Italia di scommesse su
competizioni sportive estere, nota a Cass. Pen.,Ide27 marzo 2000, in Diritto penale e procesza0l, pp.
1383-1392.

%6 See the Bruno Corsi and Gesualdi cases. Cortastazione — Sezione Unite, judgment of 26 April&200
cases no. 23271/04 and no. 23273/04. For a comseaiGUASTELLA Sergio, "Giuoco e scommesse on line:
la normativa italiana contrasta con i principi e&b..Ma non troppo!", available at
http://www.diritto.it/archivio/1/20094.pdf (last osulted on 10 November 2008); DEL NINNO Alessandiog
Placanica Decision: The EU Court of Justice Agaengiires Italy’s Restrictions on the Gambling Market
Gaming Law Review Volume 11 (2007), no.3.

" Tribunale di Ragusa, case no.46/2003, judgeme®$ dfanuary 2006.

8 See Placanica, paras.27 and 30.
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1.4.3.5.The Netherlands

In the Netherlands, too, it appears that most dist®ons, including the Supreme Cdtitt
considered in application of tH@ambellitest that the restrictive Dutch policy, although it
constitutes a restriction to trade under Article BG, is justified since it is intended to
safeguard consumer interests, to prevent fraudliagadl gambling, to counter the problem of
gaming addiction and to restrict the number of piers, thereby limiting the offer of games
of chance in the Netherlands. Furthermore, becgasgng licenses can be issued to both

foreign and domestic providers, this policy is thas discriminator{.
However, several courts in the Netherlands disalyree

In a judgment of 2004, for instance, the Arnhem District Court ruledttttee Dutch gaming
regulations which exclude foreign providers frono\pding their services in the Netherlands,
as they are conceived in practice, cannot be jedtdn the basis of Article 49 EC. According
to this court, the criteria that are proposed &tify a limitation of foreign providers’ rights to
offer their services on the Dutch market are inti@diction with Dutch gaming practicés

In another judgment of 2005 involving a French provider who had been deniedlittence

to operate a casino in the Dutch municipality ofd&m op Zoorft* (judgment which was

9 1n a 2005 judgment, the Dutch Supreme Court (HBgad) rejected the appeal and confirmed that the
restrictive gaming policies of the Dutch authostigre consistent with European law and Article 49 (Hoge
Raad 18.02.2005 N° C03/306 HR, Ladbrokes/De Lotto).
780 Zutphen District Court, 9.2.2004 , N° 57370/ KG BB-277, De Lotto/Betfair. The same argumentatias w
used by other courts (the Arnhem Court of Appeal12.2004 N° AR 7476, 2004/287 KG, 2004/288 KG and
2004/ 289 KG, Interwetten Cyprus and others / Nedie Sporttotalisator and others; the s-Hertogestbos
District Court 1.06.2004, N° 10.9742/ KG ZA 04-28mhcoll/Fortis; the ‘s-Hertogenbosch Court of Apphea
2.3.2004, N° 20.003207), which held that Act on ®@amf Chance complies with the requirements sebgput
the ECJ in its Gambelli decision and constitutastified infringement of EU law.
®t Arnhem District Court, 2.06.2004, N° 98631/ HA ZA03-606, Stichting De Nationale
Sporttotalisator/Ladbrokes.
%2 The court observes that Dutch consumers have ¢m&ronted with a proliferation of marketing cangas
by Dutch licensees promoting their games of chantenational televisions and the radio. Furthermdne,
annual report of De Lotto reveals that the primgciive De Lotto pursues is an increase of its ahtwrnover
by attracting new players and exploring new mark&tse court requested that the Minister of Justid®
supervises the gaming market and is responsibléhéorssuing of the gaming licenses provide cleatiobn and
E6r300f of a consistent gaming policy.

Administrative Court of Breda 02.12.2005, N° 03/@8®/ET, Compagnie Financiére Régionale B.V. /
Netherlands Justice Department.
%4 Only Holland Casino, the current exclusive casiamning licensee (a 100% State-owned foundation), is
entitled to organise casino gaming in the Netheldafarticle 27h, paragraph 1 of the Dutch Act onm@s. of
Chance).
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overturned by the High Court in 2007), the Admiratitte Court of Breda had also examined
the Dutch policy on casino gaming in order to dgthbwhether it meets the requirements set
in the Gambellijurisprudence. This court had concluded that thecbgovernment failed to
establish that its restrictive casino gaming polsatisfies the suitability criterion — in
particular the coherence criterion and the needafeystematic structure — in order to attain
objectives such as consumer protection and theept®n of fraud and of gambling
addictior ®.

|.4.3.6.Sweden

In Sweden, the supreme administrative court (Sesrlgomstolar) ruled on several occasions
on compatibility of the Swedish gambling policy wiEuropean law. In a case of 2004
concerning a British gambling provider (OverseastiBg Limited SSPY*® the court had to
examine weather the prohibition to promote paréitign in foreign lotteries and the exclusion
of foreign providers from the operation of gamblemd lottery, stated in the Swedish Lottery
Act, was compatible with the EC Tre&t{ The Court’s answer was that the main aim of the
Swedish legislation is to protect the individuadasociety, and to direct money surplus to
activities that benefit the public. For the coutie stated aims of the Swedish gaming

regulations were entirely consistent with the gestin theGambellijurisprudencé&®

%5 First, the Court found that the number of casiopsrating in the Netherlands had grown from 102afd
that the casino gaming market had gone throughmaiderable expansion over the last 10 years. Maredhe
Court found that the net proceeds from casino ggraactrued for the benefit of the Dutch State aadl Holland
Casino spent substantial sums on advertising campaiTherefore, the growth of casino gaming in the
Netherlands and the increase in casino visitormedeo contradict the objectives of the Dutch cagjaming
policy, namely to regulate and restrict games @ncie, in order to protect the interests of consaraed to
prevent fraud and gaming addiction.

%® Syeriges Domstolar case n°5819-01, judgment d@®ber 2004.

%" For a comment of this judgment, see MITROVIC Balie Swedish Gambling Monopoly in Perspective of
EC law, 2005, Master Thesis at Gothenburg Universit  available at
http://www.handels.gu.se/epc/archive/00004826/01620df.

8| this sense, a central question acknowledgethbyCourt was whether these objectives were gelyuine
pursued. Overseas Betting Limited SSP had partiguldduced the extensive marketing campaign of the
Swedish national lottery, its continuous introdaotof new products and the fact that gambling ire@wn was
increasing constantly. According to the Court, @uld be naive to think that the economical contidouplays a
minor importance; however, it could not be taken doanted that it was the only or completely dorting
objective pursued by the national lottery. Whilengag legislation and the manner in which it is agglraise
guestions on certain points concerning compatyilith the conditions imposed by the EC Court ia dontext,
the Swedish system as a whole must neverthelessrisédered as fulfilling the requirements. On tbhepof an
alleged discrimination between national and foremuoviders, the Court found that no discriminatieas
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In another case of 200, the same court examined a case where anothésHBdperator

(Ladbrokes) had been refused an application, by Sthedish government, to organize
gambling. The Court stated that, according to@aenbellijurisprudence, money-raising for
good causes cannot in itself justify a restrictpadicy, and it acknowledged the unfortunate
wording of the refusal. However, its outcome wasfoand to be contrary to the Lottery Act
or to EC law according to the hitherto case law #ngs, the government’s decision was

upheld.

[.4.4.AN IMPROVED COORDINATION AFTER 20077

After the 2007Placanicajudgment, several courts which had previously dhise question as
to the euro-compatibility of their respective natb gambling policy decided to revisit the

manner in which they had so far applied @&mbellitest.
[.4.4.1.France

In France, the Cour de Cassation revisited its 188jument§° after Gambelli and

Placanica

Indeed, in a judgement of 10 July 2087it overturned the decision of the Cour d'Appel de
Parig > mainly because this court had not examined iffitench authorities policy fulfilled
the moderation criterion established in tRambellijurisprudence. It considered that where
French gaming laws restrict free movement of sessithe judge should verify whether these
restrictions comply with the requirements set byticd 49 EC, or if the true aim of

monopolistic gambling providers is to increase put#venues. The Court also required from

intended, since the measures are applicable toSw#uish and foreign lotteries for which a pernait mot been
obtained.

%9 Sveriges Domstolar, Case 3841- 04.

"° Cour de Cassation, judgment of 22 May 1997, Dellsepra.

"t Cour de Cassation, case n° 06-13.986, judgmemfdflarch 2007 no.1023. The dispute opposed ZE&urf,
Maltese company organizing and offering online boraces betting taking place in France, to the dfren
monopoly PMU (Pari Mutual Urbain).

"2 Cour d’Appel de Paris, 14e Chambre — Section Agjuent of 4 January 2006, Société ZETURF Ltd, SA
ETURF ¢/ GIE Pari Mutuel Urbain (PMU
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lower courts to ensure whether general interegusranteed in the Member State where

private operators are establish€d
1.4.4.2.Germany

In Germany, the Oberverwaltungsgericht Saarlangei$sn April 2007"* decisions in eight
preliminary proceedings, overturning a prohibitiorder that had been filed to stop sports
betting agents from collecting bets for Austriard aflaltese bookmakers. Quoting the ECJ
Placanica Lindmann andGambellirulings, this court decided that a ban on the diss/ of

sports betting agents in the area was incompatiltleEU law.

Also, in a decision of March 2008, the Oberlandesbe Diisseldorf” raised significant
doubts as to the legality of a state monop@Gland called for a tender of the license so far
granted to a regional lottery (Lotto Rheinland-Pf@mbH, the only lottery company in

Germany not owned or controlled by the stdje
1.4.4.3.Italy

We recall that in Italy, before the issuing of fierte di Cassazione's directives of 2004 (in
the Bruno Corsicase) in the sense that the Italian gambling poisc compatible with
European law, several lower courts had undertakaga analysis which led them to the
contrary solution. Even after 2004, some lower towontinued to qualify the restrictive

" \We note that in January 2008 the Cour d'Appel desiflles called into question the compatibilityFsénch
gaming legislation with EU law and asked for suppdatary information aiming to justify that the Fecén
regulatory framework is consistent, proportionatend a justified. Le Nouvel Observateur
http://tempsreel.nouvelobs.com/depeches/societ8IB.FAP1077/unibet_la_justice_demande_un_suppleme
nt_dinformation.html.

" OberVerwaltungsgericht des Saarlandes, judgmetAyril 2007, case 3 V 18/06.

"5 Oberlandesgericht Diisseldorf, VII-Kart 19/07 (Midgment of 3 March 2008.

" Basically, the Court held that fighting gamingdaretting addiction as well as effective consunetggtion
can be achieved by setting respective legal reoeines and standards for the gambling businesshyadapted
requirements for license holders as well as by rsequent supervision of the gambling operations. the
Court, it was not necessary, that, additionallg, 8tate of Rhineland-Palatinate have a majoritgrést in the
operations entrusted with the lottery businesstaneixert dominant influence on the operation by mseaf its
position as a shareholder.

" The shareholders of this GmbH were the three sdederations of Rhineland-Palatinate (SportburalzPf
e.V., Sportbund Rheinhessen e.V. and SportbundnRimei e.V.). However, they were willing to cede a
majority interest in return for an adequate guaranby the state, but the Federal Cartel Office aic
considerable anti-trust related doubts regardirgrthtionalisation.
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Italian legislation as being contrary to the Commwutaw. Following thePlacanicaruling,
the Corte di Cassazione had to ultimately recomsidedirectives given in th8runo Corsi
case, and to rule in judgments of 2037and 2008 that the lItalian restrictive licensing

regime is discriminatory towards operators licensegsther EU member states.
[.4.4.4. The Netherlands

In a decision of 18 July 200% opposing a private operator (Schindler) and thécBu
Ministry of Justice, the Raad van State was ctittddhe Dutch gambling licensing policy, on
the basis of th&lacanicaand Gambellijurisprudence. It argued that this restrictivei@gl
infringing the free movement of services and tleediom of establishment, was not proved to
be suitable for achieving the objectives invokedl amas found to go beyond what is
necessary in order to achieve such objectives.,Als® court argued that, if there is to be a
limited amount of gambling licenses available, ¢hkeas to be a more transparent mechanism

to determine how those licenses are issued or redi&iw

[.4.5.INTERMEDIARY CONCLUSION

One can hardly find a more sensitive topic than lgarg, drugs or alcohol to test the degree
of coordination between judges at different levated in different staté®. And when

national courts give different answers to (almad®ntical questions asked in the light of

"8 Corte di Cassazione - Sezione |ll penale, casE58@8/2007, judgment of 28 March 2007

" Corte di Cassazione - Sezione |ll penale, cas@9®78/2008, judgment of 19 February 2008.

80 Afdeling bestuursrechtspraak Raad van State, jeagrof 18.07.07, 200607881/1, Schindler/Ministen va
Justitie, www.rechtspraak.nl, LJN: BA9831

81 However, we note that only a few days after tiseiisy of the Placanica judgment, the Raad van Siade
overturned a 2005 court decision which ruled th&tench casino group’s exclusion from Holland canéned
European law. Afdeling bestuursrechtspraak van dadRvan State, 14 March 2007, decision in Case LJN
BA0670. In doing this, this court has definitivelgjected an application from a French casino grf@pR — a
subsidiary of the Tranchant group) for a casinerlze in Holland. The justification was that the Idetands has
deliberately opted for a single licence holder & desire to protect the consumer, combat illegadind
criminality, and reduce gambling, and accordingetoropean directives established in both the Gainbed
Placanica judgments, it is acceptable for a Men$ttate to adopt restrictive gambling policies inesrtb meet
such ends.

82 As jt was said, vice proved to be a prime insprafor the acquis. See CUYVERS Armin, Joined Ca3es
338/04, C-359/04 and C-360/04, Massimiliano Plaz@nChristian Palazzese and Angelo Sorricchio @Piiaa)
Judgment of the Grand Chamber of 6 March 2007 asupr
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Community law, the risk of divergent interpretasongendered by the decentralized

application of Community law turns into certitude.

The difficulties encountered by national court$aliowing the directions given by the ECJ in
its landmark rulings related to gambling servicesen caused several scholars and ECJ
Advocates General to question if this Court shaadtinue to leave the ultimate decisions in

these cases to the national judge, or if it shpuivide more specific guidan@d

In spite of these reservations, the ECJ insistéil tine ruling inLiga Portuguesao keep its
position and provided "the national court with #le guidance as to the interpretation of
Community law necessar{*. However, in the well-specified conditions of tiesdter case,
which concerned the particular issue of Interneblgiang, the Court has preferred to give the

national judge a complete answer, and to achisvanialysis on proportionality.

In view of the extremely divergent national jurigdence presented here above — which
seems to illustrate, however, that last instancikomal courts have ultimately shown a
significantly wider inclination to follow the milésnes affixed by the ECJ in the gambling

sector — this approach may have proved to be theiqus one.

83 See Opinion of Advocate General Ruiz-Jarabo Cotaeéivered on 16 May 2006 iRlacanica point 141.
The Advocate General Alber in his Opinion delivemd13 March 2003 in Gambelli also believed thatrgh
gambling is concerned, the national courts findifficult to carry out the task entrusted to thgmoiit 116). On
this point see also Gert STRAETMANS, "Case C1241%4ra, judgment of the Court of 21 September 1999
and Case C67/98, Zenatti, Judgment of the CouPtloDctober 1999", 37 Common Market Law Review 991—
1005, 2000, who advocates that in Laard and ZettatiCourt clearly departed from its well estatdigh
“majoritarianism” and was no longer willing to stitiste its own view for that of the Member Statescept if
they exceed the limits of their discretion. Coritsése, the Advocate General Bot in his Opinionhe telivered

on 14 October 2008 in Case C-42/07, Liga Portugdedautebol Profissional (CA/LPFP) Baw Internatiolrtal

v Departamento de Jogos da Santa Casa da Misaaa@d.isboa, considered that it is up to the maticourts

to ultimately verify in concreto the euro-conforyndf the restrictive national measures.

84 ECJ Placanica, para. 36, citing ECJ Gebhard an#l E&e C-506/04,Wilson, judgment of 19 September
2006.
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[.5.POSITION OF THE EUROPEAN COMMISSION

The European Commission (former Commission of theopean Communities) is the
executive branch of the European Union. This badsesponsible for proposing legislation,
implementing decisions, upholding Community law #imel general day-to-day running of the
Union®®. The Commission is independent of national govemts Its duty is to represent

and uphold the interests of the EU as a whole.

Insofar gambling is concerned, the Commission’soastwere mainly taken in the frame of
its duty to enforce Community law (sending inqusri® Member States concerning their
restrictions of gaming, as part of the infringempnicedure under Article 226 EC) and to
propose legislation (notably through a propositbmlirective to create an internal market for

services).

Also, we note the Commission’s White Paper on Spareferring to the financing of sporting
activities, which addressed the issue indirectly.

I.5.1.Enforcing European Law With Regard To Gambling

Services

With regard to gambling services, the Commissidin& relevant steps in the infringement

procedures began in the 90's.

In 1994, for instance, the Commission took actigaiast Ireland on the grounds that certain
sections of the Gaming and Lotteries Act 1956 wiecempatible with the principles of the
EC Treaty®’. In 1997, it decided to send a reasoned opinidneland, arguing that its law,
which prohibited participation (through the purobaxd tickets or the sending of money) in

other Member States' lotteries and which recognibhedegality of a lottery in Ireland only if

85 See http://europa.eu/institutions/inst/comm/indexhtm
8¢ European Commission, White Paper on Sport, COM{P801 final, 11 July 2007.
87 Infringement procedure no.1994/4719.
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it was promoted and organized purely within thenntou and if it had been licensed, is

contrary to the principle of freedom to providevsees %8

In 2004%°, the Commission sent Denmark and Greece the \iieshings related to their
gambling related legislation, followed by otheruimges concerning restrictions of games sent

to other Member States in the framework of themgiement procedure under Article 226 EC.

In the case of Denmark, the European Commissiordéaisied in March 2004 to send to this
State an official request for information on itgitation, adopted on 26 March 2003, which
prohibited the supply or advertisement of, and famlitation of participation in, gambling
services offered by providers licensed in other MemStateS°. Danish law restricted in
particular the provision of sports betting servicEee Commission intended to verify the
compatibility of the ban in question with the praiens of the EC Treaty on the free
movement of services and on the freedom of estabisit.

The same year, the Commission has decided to Gfce to the European Court of Justice
over its ban on the installation and operation letteical, electromechanical and electronic
games, including computer games, in all public andate places - including premises

providing Internet services (cyber cafés). As weehseen in the previous chapter, the ECJ

accepted the Commission’s claims in its judgmer®ctober 2006™

Equally, in October 2006, the Commission inquiretbirestrictions on the provision of

certain gambling services in Austfi§ Francé® and ltaly® sending official requests for

88 A Freedom of Information Act suit was filed to alst copies of Ireland’s response (Case 000257 X Mnd
the Department of Justice, Equality and Law Reforwhich apparently granted the petitioner accesth¢o
information requested on public interest groundswelver, copies of either the Commission’s reasamdion
or the Irish government’s response are not pubhetyilable.

8 Insofar services in general are concerned, we ra$e the Report from the Commission to the Couscd
the European Parliament on the state of the intemaaket for services, presented under the fi@gestof the
Internal Market Strategy for Servic€3QM(2002) 441 final, 2002.

"0 press Release no. IP/04/401.

LECJ case C-65/05, Commission v. Greece, judgnfet ®ctober 2006.

"2 The Commission has asked questions of the Austighorities in relation to national legislation it
prohibits the promotion or advertising of casindsehsed and established in other Member States. The
Commission also had concerns that the legislatioquiestion provides that casinos must act diligestl as to
protect Austrian players from excessive losses, hakes no such provision for foreign players. Sach
provision would therefore be liable to be discriatory as regards the protection of players as ietip of
services.

%3 n the case of France the Commission has askednber of questions in relation to a range of restms
imposed on remote sports betting operators liceaseldestablished in other Member States. The Cosionis
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information on national legislation restricting thepply of certain gambling services. Similar
requests for information had been sent in April a0 Denmark, Finland, Germany,
Hungary, ltaly, the Netherlands and Swederin these cases the Commission again wished
to verify whether the measures in question are atiile with Article 49 of the EC Treaty,
which guarantees the free movement of services.ddmamission stressed that it enquires
only in relation to the compatibility of the natelirmeasures in question with existing EU law
and that it does not touch upon the existence afapolies as such, or on national lotteries,
nor does it have any implications for the liberaiisn of the market for gambling services
generally, or for the entitlement of Member Stateseek to protect the general interest, so
long as this is done in a manner consistent withl&iJ(i.e. that any measures are necessary,

proportionate and non-discriminatory).

Then, on 31 January 2008 the European Commissi®taliached infringement proceedings

against Germary® and Swedefi”. While the German case relates to key restristinrthe

had concerns about the proportionality of the Hnemeasures where operators licensed and regulatether
Member States are denied access to the French apdrhorse race betting market for reasons sudheas
protection of consumers from gambling addictiort, iyseems that the French sport betting marketicoes to
expand and offer more choice and opportunity farsconers to bet.

94 This latest inquiry into Italian national restits, like in France, focuses on the provisioneshote sports
gaming services by operators licensed and regulatether Member States. In particular the Comroisdiad
concerns that recent lItalian legislation, which Hdacked access to the websites of legitimate Eemop
operators, is a disproportionate restriction. Tham@ission has asked the Italian authorities to arpthe
proportionality of these measures, particularlyha light of the expanding sports betting marketchlappears
reserved to domestic operators.

% press Release no.IP/06/436. Internal Market amdics Commissioner Charlie McCreevy said: “As idsa
in April the Commission has an obligation under Threaty to ensure that Member States’ legislat®fully
compatible with EU law. This is an important resgibility which it takes seriously. It has receivadarge
number of complaints from operators and | have nmadsecret of the fact that | intend to pursuedtirquiries.
It has, therefore, decided to seek informationhmmatter from the Member States concerned. | hiready
said that | don’t underestimate the sensitivitiegt texist in many Member States on the questiogaafibling
and | know that my services have made this cledihéseven Member States with whom they have afrbad
discussions. But | also have concerns about thal legcertainty suffered by EU sport betting opastand
related stakeholders. | repeat that in sendingethaest letters, we are not seeking to liberalisemarket in any
way. Rather, we are seeking reassurance that wdratmeasures Member States have in place is fully
compatible with existing EU law, or have been biauéully into line”. Then, on 28 February 2008, the
Commission has taken action in follow-up of theugsts sent to Greece in June 2007 and to the Netdsrin
April 2006. These formal requests took the forni'reflasoned opinions”, the second stage of the mriment
procedure laid down in Article 226 of the EC Treaty

% press release IP/08/119 of 31 January 2008. Thedbelnterstate Gambling Treaty seeks to ban dihen
gaming and betting (except for horse racing) in ¢bantry, and came into force on 1 January 200®itkes
formal objections raised by the European Commissioder its notification procedure (Directive 98/@).
The Commission addressed this legislation not onlyhe basis of the freedom to provide serviceiier49 of
the EC Treaty), but also on the basis of the freedd establishment (Article 43) and the free movetraf
capital and payment (Article 56). In particulare tBommission challenges “the total prohibition afhges of
chance on the Internet; notably sports betting; vedsing restrictions on TV, on the Internet orjerseys or
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provision of gambling services enshrined in the niterstate Gambling Treaty which
entered into force on®of January 2008 (such as the total prohibitiogahes of chance on
the Internet; advertising restrictions and the goiblon on financial institutions), the Swedish
case instead relates to poker games and tournamgéinth are today offered in Swedish
international casinos (Swedish legislation prevemtiine poker games and tournaments

offered by operators licensed and regulated inrdiheMember States).

A more generalized approach in dismantling natidreafiers to a free flow of gambling
services was taken by the Commission in 2004, whdacided to include gambling in the

scope of application of the Services Directive.

[.5.2.The Proposal of Directive to Create an Interal Market

for Services

As mentioned before, the European Commission has bequiring into the gambling sector
since the 90's. If in 1992 it estimated that "clvestier activity and the interest in
establishment in different Member States remaiatiradly limited” and that "the sector is
essentially incidental to the operation of the mésthe economy*®, not requiring the launch
of any legislative initiatives in this arég the Commission revisited this issue a few years
later, with a different approach.

Following the Report on the State of the Internadrk&t for Services in July 2002, the

reactions of stakeholders to it and further legadlysis, in January 2004 the Commission

billboards; and the prohibition on financial instibns to process and execute payments relatingaothorized
games of chance. In addition questions are raiggrding the authorization regime to be granted to
intermediaries as well as the criminal sanctiongadministrative fines provided for in cases of migation,
advertising and participation in on-line games ludrece.”

97 press release 1P/08/118 of 31 January 2008. Binen@ssion’s action against the Swedish poker molyopo
operated by ‘Svenska Spel’ is the first EU infrimgant action involving online poker. Since March 800
Sweden has been expanding its monopoly by operaiitige poker services, while preventing EU-licahse
operators from offering their online poker servigeghe country. This is also the second proceedipgned
against Sweden’s protectionist gaming legislatirfirst procedure focusing on sports betting resions had
been launched in 2006.

"% press Release 1P/92/1120 of December 23, 1992.

" The European Council in Edinburgh, held on 11-E2d&nber 1992, noted that “following consultatiorihw
interested parties, [the Commission] intends tandba certain initiatives that had  been planiiedvill not,
for instance, be going ahead with proposals the harmonization of vehicle number plateshear
regulation of gambling" — emphasis added (Conchssiaf the Presidency, DOC/92/08).
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made a proposal for a Directive on Services initibernal Market (the Services Directif&)
aiming at allowing services to move across natidmabters in the EU as easily as within a

single Member Staf&"

For games of chance, which were expressly includdtde scope of application of the said
proposal, this dismantlement would have lead toag@wpl opening of the European market,

the consequences of which remain controvéfSial
[.5.2.1.The Initial Proposal

In order to advocate its proposed directive, then@assion has showed that the services
sector provides jobs for more than 70% of the Usiaative population, it represents 56% of
its gross domestic product, but only regards 20%nteirstate trade — in conclusion, the goal
to have a genuine internal market was obviously adtieved, since services — a major
element of its economic activity — were still exddal from it Therefore, a wide-ranging set
of methods needed to be deployed in order to liilseréhe services sector. On the other hand,
insofar games of chance are concerned, the Conumisacknowledged the serious
controversy which exists as to the economical aspe@ally social consequences of a

liberalised gambling market.

The Commission's declared objective was to prosidiegal framework that would eliminate

the obstacles to the freedom of establishmentdorice providers and the free movement of
services between the Member States, giving botlptbeiders and recipients of services the
legal certainty they need in order to exercisedhe® fundamental freedoms enshrined in the

Treaty.

800 Directive 2006/123/E®f the European Parliament and of the Council oDE2ember 2006 on services in
the internal market (OJ L 376, 27.12.2006, p. 36).

801A|l these initiatives were taken in the framewofklme guidelines derived from the Lisbon Europeamil

in March 2000, which asked the Commission and Meribates to devise a strategy for the removal afidra

to services. See the Presidency conclusions, Liglwopean Council, 24.3.2000, § 17.

82 For a comment on this part of the proposed divectsee also DIACONU Madalina, The “Bolkestein”
Directive and the Attempted Harmonisation of Game€hance — Stakes and Perspectives, in L’harmboisa
internationale du droit, Schulthess, 2007; FILP®i&all gioco d'azzardo tra la Direttiva serviziaesentenza
Placanica, Contratto e impresa Europa no.2, JDgcember 2007.

803 Certain services are subject to specific appraathdiberalization, such as postal services. Foamalysis,
see GERADIN Damien (Editor), The Liberalization Bbstal Services in the European Union, Kluwer Law
International, 2002. For a more general overlookulflic interest services in the EU, see LOUIS Jéitor,
RODRIGUES Stéphane, Les services d'intérét éconoenigeneral et I'Union européenne, Bruylant, 2006.
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In order to eliminate the obstacles to the free @moent of services, the proposal provided for
the application of the country of origin principlaccording to which a service provider is
subject only to the law of the country in whichibeestablished, and Member States may not
restrict services from a provider established intaer Member Stat&". This principle was
accompanied by derogations either general or teanpar which may be applied on a case-

by-case basis>.

Concerning the regulatory technique, the propasahfdirective was based on a combination
of techniques for regulating service activitie;luging in particular: the country of origin
principle, derogations from this principle, espégian Article 17°%, the establishment of
obligations of mutual assistance between nationtiaaitie$®’, targeted harmonization to
ensure protection of the general interest in cerasential fields where too wide a divergence
exists in the level of protecti8!f, and alternative methods of regulation.

According to the Commission’s initial plan, a gratapproach was aimed at achieving a
genuine internal market for services by 2010. Tihduded additional harmonization on
certain specific questions, including gambling (@& 40(1)b) of the initial proposal), which
was to be the subject of temporary derogations fitwerprinciple of country of origin (Article

18 of the initial proposal).

804 For a comment, see also HATZOPOULOS Vassilis, Légpects of the Internal Market for Services, in
PELKMANS Jacques, HANF Dominique, CHANG Michele (tods) The EU Internal Market in Comparative
Perspective, College of Europe Studies no.9, PRefer Lang, 2008, pp.139-190.

8%5 Since the proposal was for a framework directitvdid not aim to lay down detailed rules or tomanize all
the rules in the Member States applicable to serdictivities. This would have led to over-regulatiand a
standardization of the specific features of theomal systems for regulating services. Insteadptioposal dealt
exclusively with questions that were consideredlvibr the smooth functioning of the internal marke
services by giving priority to targeted harmoniaatiof specific points, to the imposition of obligats to
achieve clear results without prejudging the legahniques by which they will be brought about, amdhe
clarification of the respective roles of the Memigtate of origin and the Member State of destimatb a
service.

806 Necessary in order to take account of differeninedie level of protection of the general interiestertain
fields, the extent of Community-level harmonizatidhe degree of administrative cooperation, or aert
Community instruments. Some of these derogatione webe applied for a transitional period up td@0and
were intended to allow time for additional harmeaitian on certain specific questions. Finally, detogns on a
case-by-case basis were possible, subject to methistantive conditions and procedures.

897 This was considered vital for ensuring the higreleof mutual trust between Member States on whiieh
country of origin principle is based. In order twsere that supervision is effective, the proposatiped for a
high degree of administrative cooperation betwaghaities by organizing the allocation of supeovistasks,
exchange of information and mutual assistance.

808 Notably in the field of consumer protection, tkisd of divergences would undermine the mutualtttoat is
vital to the acceptance of the country of origimpiple and could justify, in accordance with ttese-law of the
Court of Justice, measures restricting freedom e@fement. Harmonization was also provided for asafathe
simplification of administrative procedures and étienination of certain types of requirement arearned.
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The definition of “service” provided for in this gposal was based on the case-law of the
Court of Justic®® according to which “services” mean any self-emgptbeconomic activity
normally performed for remuneration, which need, motwever, be paid by those for whom
the service is performed. The essential charatten$ remuneration lies in the fact that it
constitutes consideration for the service in qoestirrespective of how this consideration is
financed. Consequently, a service is any actiitpagh which a provider participates in the

economy, irrespective of his legal status or awnghe field of action concerned.

Gambling services were dealt with in Articles®s 18" and 48 of the proposal. They

were to derogate temporarily from the country agiorprinciple — which was not intended to

809 ECJ case C-352/85, Bond van Adverteerders, Judgofe®6 April 1988, point 16; ECJ case C-263/86,
Humbel, Judgment of 27 September1988, point 17, €83é&s C-51/96 and C-191/97, Deliege, Judgment of
April 2000, point 56, ECJ case C-157/99, Smits BRadrbooms, Judgment of 12 July 2001, point 57.

810 Article 16: Country of origin principle:

(1) Member States shall ensure that providersugest only to the national provisions of their Megn State of
origin which fall within the coordinated field.

Paragraph 1 shall cover national provisions redatin access to and the exercise of a service Bgtiwi
particular those requirements governing the bemaofothe provider, the quality or content of theviee,
advertising, contracts and the provider's liahility

(2) The Member State of origin shall be responsiblesupervising the provider and the services jgley by
him, including services provided by him in anotMember State.

(3) Member States may not, for reasons falling witthe coordinated field, restrict the freedom tovide
services in the case of a provider establisheddatheer Member

State, in particular, by imposing any of the follog/requirements:

(a) an obligation on the provider to have an eihbient in their territory;

(b) an obligation on the provider to make a detianaor notification to, or to obtain an authoripat from, their
competent authorities, including entry in a registeregistration with a professional body or assian in their
territory;

(c) an obligation on the provider to have an adslgsrepresentative in their territory or to haweaaldress for
service at the address of a person authorizedairterritory;

(d) a ban on the provider setting up a certainastfiucture in their territory, including an offioe chambers,
which the provider needs to supply the servicesuiestion;

(e) an obligation on the provider to comply witlqu@ements, relating to the exercise of a servictividy,
applicable in their territory;

(f) the application of specific contractual arrangmnts between the provider and the recipient whielvent or
restrict service provision by the self-employed

(g) an obligation on the provider to possess antifedocument issued by its competent authoriiescific to
the exercise of a service activity;

(h) requirements which affect the use of equipmrith is an integral part of the service provided;

(i) restrictions on the freedom to provide the gms referred to in Article 20, the first subpaeggr of Article
23(1) or Article 25(1).

811 Article 18:Transitional derogations from the cayruf origin principle:

1. Article 16 shall not apply for a transitionalrjpel to the following:

[...] (b) gambling activities which involve wagerirmgstake with pecuniary value in games of chanadyding
lotteries and betting transactions;

[...] 3. The derogation referred to in point (b) airagraph 1 of this Article shall not apply aftee thate of
application of the harmonization instrument refdr@ in Article 40(1)(b).

812 Article 40: Additional harmonization:
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apply for a transitional period to “gambling acties which involve wagering a stake with
pecuniary value in games of chance, including fisseand betting transactiofi* In the
meantime, the Commission was supposed to assepsdbibility of presenting proposals for

harmonization instruments.

[.5.2.2.Exclusion of Games of Chance during the

Legislative Procedure

However, the proposal did not convince the Eurodeartiament. We note also that a part of
the concerned industry — especially lottery assintia — protested vehemently again&t’jt
while the private sector, which could have bendfitem the market liberalisation, logically

sustained f*°.

In February 2004, the proposal for a directive amvises in the internal market was
transmitted to the Council and European Parliamattording to the co-decision procedure.
It received the opinion from the Committee of thegRn§*® and the European Economic and
Social Committe®’ and was approved with amendments by the Europeaifament in

December 2005 (first reading). The Commission therepted the proposed amendments in

1. The Commission shall assess, by [one year #iterentry into force of this Directive] at the Isttethe
possibility of presenting proposals for harmoniaatinstruments on the following subjects:

[...] (b) gambling activities which involve wagerirsgstake with pecuniary value in games of chan@yding
lotteries and betting transactions, in the lighae&port by the Commission and a wide consultadfanterested
parties.

83 For a comment on the Commission's actions andvatiins, see VAGNHAMMAR Erik Bertil, The Proper
Functioning of the Internal Market: Observationsnfr Brussels, in Crime, Addiction and the Regulatain
Gambling, Nijhoff Publishers, 2008, pp.55 — 69.

814 To give just one example, the president of theofean Lotteries Association said in a press reledse
November 2006: “European Lotteries has repeatddbgsed that, throughout the world, gambling istredted
as a normal service which can be provided with@ec#ic forms of control and restrictions. Becauseits
particular health and social dimensions and itsisieity to criminal risks and problems, gamblingquires a
completely different approach to the provision ofigeentional economic services. The objective olilating
the gaming market is not to assure the largest afféhe most incentive level for the customer, touprotect
consumers and the society in general by controlingalanced supply of legal gambling services te@tme
inevitable demand. This restrictive regulation rhaiaims at minimizing the social harm of gamblirthe
excessive development of which is not desirablalsib prevents the benefit of this specific acgifiom being
captured by private operators.” See http://wwwelgfinsider.com/vol37/no7.htm.

815 For example, the European Betting Association (EBAd the Remote Gambling Association (RGA) stated
in a press release of February 2006 that the Earofarliament had “missed an important opportutoty
promote the adoption of fair and sustainable rdtesthe EU gambling market. [...] The remote gambling
industry will not be idle following this vote andiliwigorously support the strict adherence to fhevisions of
the Treaty in relation to gambling”. See www.rgacem (20/11/2006).

816 0J C 43, 18.2.2005, p. 18.

870J C 221, 8.9.2005, p. 113.
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April 2006. A common position was adopted by theu@ol in July 2006, which was taken
into consideration in a declaration of the Comnaisshe same month. Finally, the proposal

of directive was voted by the European Parliamerat second reading in November 2006.

Among the most important amendments brought byEin®pean Parliament to the Services
Directive is the exclusion of games of chance ftbmscope of the directive. Amendment 17
of the Parliament clearly statesGambling activities, including lottery and betting
transactions, should be excluded from the scopthief Directive, in view of the specific
nature of these activities, which entail impleméntaby Member States of policies relating
to public order and consumer protection. The speciature of these activities is not called
into question by Community case law, which simplyuires national courts to examine in
depth the reasons of public interest which mayifjusterogations from the freedom to
provide services or the freedom of establishment.adidition, given the considerable
disparities in the taxation of gambling activitieghich are at least partly related to
differences in Member States' public order requiats, it would be totally impossible to
establish fair cross-border competition betweenrapes in the gaming industry without
either first or simultaneously dealing with quesBoof fiscal cohesion between Member

States, which are not addressed by this Directie\@hich are not part of its scope

The justification for this amendment was to enghed gambling activities are nobvered by
the directive. As the Parliament put it, “gambliac¢tivities are intrinsically linked to public
order and consumer protection issues and theré®@utside the sphere of competence of
the Community institutions and must remain a seuwtbich the Member States are free to

regulate. Attention should therefore be drawn &oftftt that they are a special ca¥&.”

As a consequence of this exclusion, Amendment ¥Eldtetl the initial Article 18 (which
regulated transitional derogations for, among &theambling activities which involve
wagering a stake with pecuniary value in gameshaince, including lotteries and betting

transactions). Also, gambling was eliminated fréma $cope of Article 40 (harmonization).

818 Report of the European Parliament on the propfmsah directive of the European Parliament andhef t
Council on services in the internal market, A6-@2005, 15 December 2005, p.15
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The Services Directive is currently being impleneehinto national legislation by all Member
States who have until December 2009 to transpas@ribvisions of the Directive into their

national legislation.

Although “the internal market comprises an aredeut internal frontiers in which the free
movement of services is ensurfd”’ games of chance have been thus excluded from the
scope of application of the Services Directive,imyirthe first reading by the European
Parliament, in the framework of the co-decisioncedure. For certain scholars however, the
ECJ'sPlacanica judgment "through its radical content and the nigniof its publication,

clearly constitutes a judicial revision of the uisfactory text of the directivé®.

819 position of the European Parliament, adoptedarskreading on 15 November 2006, PE 381.847, p.2
820 5ee HATZOPOULOS Vassilis, Legal Aspects of thefnal Market for Services, supra, p.176.
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[.6.POSITION OF THE EUROPEAN PARLIAMENT

The European Parliament is the only directly-elédiedy of the European Union. Although
it was initially conceived as a consultative assgmiith no true legislative powers, the
Parliament is today a European co-legislator —ttagewith the Council of the European
Union. It has budgetary powers and exercises cisnoreer all the European institutiéhs

The Parliament has recently taken position on gashelance on at least two occasions: the
first is a resolution addressing the relation betweport and gambling as sport revenue
generator; the second endeavors to tackle thesssueounding the integrity of Internet
gambling.

[.6.1.The Resolution on the White Paper on Sport

In May 2008, the European Parliament’s plenary ddagpted a resolution on the European
Commission’s strategy paper (“White Paper”) on §por which it voiced its concern at a

possible deregulation of national gambling markets.

The European Parliament stressed that the revegeesrated by state-owned or state
licensed lotteries are “the most important sourcemocome” and “indispensable” for sports
organisations in the EU.

It warned that no sustainable and politically fekesalternative to this funding in the event of
a liberalisation has so far been either proposededously discussed, and it called on the
European Commission to carry out a study of theotdfthat a deregulation of gambling and
betting would have on society and sport.

821 Erom the very rich literature on the EuropeaniRarént, we refer the reader to CRAIG Paul C., Tdie of
the European Parliament under the Lisbon Treatyin§gr Vienna, 2008; DOUGLAS-SCOTT Sionaidh, The
law and custom of a new parliament : the Europeatfianent, in BRADLEY Anthony W, BARANGER Denis,
ZIEGLER Katja S.(Editors), Constitutionalism andetRole of Parliaments, Oxford, Hart Publishing, 200
PASSOS Ricardo, The expanding role of the Eurogeariament, and TIMMERMANS Christiaan W. A,
Expansion of executive, judicial and legislativeweos - a contribution to the debate, both in The EU
Constitution : the best way forward?, Asser IngitG@olloquium on European Law, Cambridge UniverBitgss,
2005
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The Parliament also observed that “sports bettatiyiies have developed in an uncontrolled
manner (particularly cross-border betting on thermet)” and pointed to a growing number
of match-fixing cases. The resolution finally cdlleor measures to protect the integrity of
sporting events.

[.6.2.The Integrity of Online Gambling Report

The “Integrity of Online Gambling" Rep8ff was adopted as a non-legislative resolution on
March 18, 20009.

The resolution reminds that gambling activitiegluiing online gambling, have traditionally
been strictly regulated in all Member States onlibsis of the principle of subsidiarity, in
order to protect consumers against addiction aaddfrto prevent money-laundering and
other financial crimes, as well as match-fixingdda preserve public order. Also, it stresses
that the European Court of Justice accepts rasmmgbf the freedom of establishment and the
freedom to provide services in the light of sucimegal interest objectives, if proportionate

and non-discriminatory.

It recalls that gambling activities were excludedni the scope of Directives 2006/123/EC
(the Services Directive), 2007/65/8€ and 2000/31/E&* and reiterates the concerns
already voiced by the Parliament regarding a ptessileregulation of gambling in its

resolution on the White Paper on Sport.

Importantly, it highlights that policy objectivesuch as consumers' protection against
addiction, fraud, money-laundering and match-fiximg problem gambling and under-age
gambling are more difficult to achieve in the osligambling sector, which has developed

rapidly and in an uncontrolled manner (particulangss-border over the internet).

822 gubmitted to the European Parliament's attentignit® Rapporteur Mrs. Christel Schaldemose (PSE,
Denmark).

823 Directive 2007/65/EC of the European Parliamerd af the Council of 11 December 2007 amending
Council Directive 89/552/EEC on the coordination adrtain provisions laid down by law, regulation or

administrative action in Member States concernirgfursuit of television broadcasting activities) (0032 of

18 December 2007, p.27).

824 Directive 2000/31/EC of the European Parliament ahthe Council of 8 June 2000 on certain legakats

of information society services (OJ L 178 of 142000, p.1).
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The resolutions calls for a transparent sector gseguards the public and consumer
interest&?, for tackling fraud and other forms of criminalhaeiouf?®, for the prevention of
consumer detrimefft’, for the adoption of a Code of conduct as usefpptementary tool for
achieving some public (and private) objectf7&sand finally calls on the Member States, the
Commission, Europol and national authorities toebteir actions in the online gambling

sector on a better monitoring and research.

825 Three interesting paths are mentioned: (i) in etaoce with the principle of subsidiarity and thse law of
the European Court of Justice, Member States havatarest and right to regulate and control tigaimbling
markets in accordance with their traditions andurak in order to protect consumers against addicfraud,
money-laundering and match-fixing in sports, aslaelto protect the culturally-built funding strucés which
finance sports activities and other social causeke Member States; on the other hand, all otladekolders as
well have an interest in a well-monitored and ratgd gambling market. Online gambling operatorstmus
thereforecomply with the legislation of the Member Statevirich they provide their services and the consumer
resides (i) gambling services are to be considerecdmasconomic activity of a very special nataige to the
social and public order and health care aspedtedito it, where competition will not lead to ateetallocation

of resources, which is the reason wijgmbling requires a multi-pillar approach. A puratérnal Market
approach is not appropriate in this highly sengtiareg and the Commission should pay particular attentio
the views of the European Court of Justice regarttis matter; and (iii) regulators and operatdwsusd closely
cooperate with other stakeholdesperating in the field of online gambling, e.gndding operators, regulators,
consumer organisations, sports organisations, indusssociations and the media, which share a joint
responsibility for the integrity of online gamblingnd for informing consumers of the possible negati
consequences of online gambling.

826 The Parliament is here of the opinion thatghewth of online gambling provides increased oppnities for
corrupt practicessuch as fraud, match-fixing, illegal betting clrtend money-laundering, as online games can
be set up and dismantled very rapidly and as dtresthe proliferation of offshore operators; thmtection of
the integrity of sports events and competitionsuieg cooperation between sports rights ownersnetletting
operators and public authorities at national ag a&EU and international level; and arrangemeatsgdcbe put

in place to ensure fair financial returns of bejtfor the benefit of all levels of professional aamtateur sport;
this could be examined through the possible retimgnof an intellectual property right over theorapetitions.

827 Mainly in order to prevent addictions and underggmbling. Being aware of the new technologies ithpa

the young, the Parliament showed itself concernethb increasing cross-over between interactivevision,
mobile phones and internet sites in offering remmteonline gambling games, particularly those ainagd
minors. In particular, the resolution urges Mem8tates to cooperate at EU level to take measui@ssigny
aggressive advertising or marketing by any publicpdvate operator of online gambling, includingsdr
demonstration games. Also, it suggests examinirgpibssibility of introducing a maximum amount tlzat
person can use for gambling activities per monthpfoobliging online gambling operators to make wudge
prepaid cards for online gambling to be sold inpsho

28 Such a code ultimately remains an industry-driwesif-regulatory approach and can therefore ontyesas

an addition to, not a replacement of, legislation.
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[.7.IMPLICATIONS OF A SINGLE EUROPEAN GAMBLING MARK ET

What would be the direct impact of an increasedrébsation of the gambling sector on
State-owned lotteries and totos, on the privateaipes, on the national budgets and, last but
not least, on consumers? Different studies hava beaducted on the economical and social
aspects of a wider availability of games of chameehe framework of a hypothetically EU

harmonized regulatory environment.
[.7.1.Economic Consequences

Several researches have been launched with theoadentify the economic consequences of
an open gambling market in Europe, but the findirgor, to be more precise, the

interpretation of such findings — differ largelpifn one study to the other.

However, some common conclusions could be dravlilleralisation of the gaming sector
— and the consequent suppression of national bautoegambling — would lead to extensive
cross-border competition between providers and ebitign among lotteries regardless of
their Member State affiliations; a notable incremsaggregate spending on gambling services
in the Member States; relatively unconstrained tengambling offerings; a considerable
redistribution of revenues among gambling sectars], theoretically, reduced prices of

gambling services to consumers, as a result ofasad competition between providers.

[.7.1.1.London Economics Report

The London Economics Reptfit written for the European Lotteries and Toto Asston,
assumes that the gaming markets in other Memb&esStdll become like that of one of the
most liberalised markets in the EU, namely the &€bhiKingdom; however, it does not study

the impact of liberalising the provision of gamipgducts across borders. Quoting another

829 | ondon Economics, The case for State Lotterieseport for the European Lotteries and Toto Assamiat
supra, available at http://www.londecon.co.uk/.
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study of 1997, this Report comes to the conclusion that in #eent years some sectors of
the economy that supply the gaming industry hayeaeded while others have contracted.
Within suppliers to the gaming industry, approxietat8,500 jobs have been created in the
supply of goods and services and 10,200 jobs wessted in construction. Most importantly,

traditional gambling activities such as racing, dain lotteries and lucky envelopes have

contracted by $158 million since the introductidrsiot machines (EGMs).

According to this study, the liberalisation of tgaming market would shift activity away
from non-gaming clubs and hotels and traditionahigiing activities towards venues with
EGMs which are operated on a for-profit basis hyate interests. Further more, insofar the
funding of good causes is concerned, this Repadsfithat losses could be very high in
countries where lotteries have currently a veryhhmarket share, whereas new Member
States with small lotteries would be relatively fieeted by such liberalisation.

In addition, the London Economic Repodncludes that such liberalisation would resulain
significant decrease in the State lotteries andstoturnover as players migrate to more
attractive games in turns of winnings and, as altethe funding of good causes by State
lotteries and totos will be sharply reduced. Consedjy, state lotteries would respond to such
a market development by increasing the attractiseioé their offering§”, but such a course

of action would also reduce the funding of goodsesu
[.7.1.2.Europe Economics Report

This study written for a private betting provitférfinds that creating a single market for
online gambling has ambiguous implications for tée revenues individual Member States
collect. Other things equal, a monopoly will holat ohe prospect of greatest profits. Thus, a
government seeking to maximise the tax revenuesdives from gambling might be tempted
to create a state monopoly and receive all the malygrofits that are available. However, in

a dynamic setting, allowing competition and taxihg revenues of competing firms may

830 Arthur Andersen LLP., Economic Impacts of Casinanting in the United States-Volume 2: Micro Study,
Report to the American Gaming Association, 1997.

81 Which would breach the condition of a “consistentl systematic protection of consumers”, requingthle
ECJ in the Gambelli case.

82 Europe Economics, “The Case for a Single Europ@ambling Market”, report for Ladbrokes, 2004,
available at www.europe-economics.com (20/11/2006).
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yield greater tax revenues than a state monopaiygeaerate in profits. As this report shows,
the demand for gambling products may be greatenarkets such as the United Kingdom

where providers compete to offer betting produacéd appeal to consumers.

Europe Economicalso notes that perversely, the dangers of consunrbeing protected
may increase in countries that heavily regulater thembling industry. In the absence of
competition, prices are likely to be higher andicadower. In these conditions, consumers
may be tempted to bet with foreign bookmakers, geshbased in jurisdictions that impose
very few controls, or to bet with unlicensed bookera who by definition avoid regulations.

Consequently, a single market may reduce the fisbrmsumer exploitation.

Finally, aside from increased consumer welfare, poskible increases in tax receipts, this
study finds that there are other benefits thatazamue from the higher levels of demand that
a more liberal approach to gambling regulation mlging (for instance, larger employment

opportunities).
[.7.1.3.1ISDC Gambling Services Report

The ISDC Gambling Services Report, written for taeropean Commission, establishes
several scenarios for the future evolution of Eesp gambling mark&f. The “baseline
scenario” assumes that not much will change innbar future regarding the legal status,
ownership structure and general competitive natfirthe gambling services sectors in the
Member States of the EU.

Two alternative scenarios have been developedyderao provide some flavour of how
contingencies that might emerge in the EU woul@dafthe size, market shares, profitability,

and economic rent generating capabilities of Men3iates.

The first alternative scenario is considered theemmoderate of the two, involving changes
that would emphasize the principles of “free andtfade” and “proportionality” in allowing
enterprises the opportunity to gain access to Ethbee state gambling services sectors, but

without relaxing restrictions and constraints oosh sectors that are presently in place.

833 |SDC Gambling Services Report, p.1480 et seq.
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The second alternative scenérfas more extreme and assumes that a combinatitegaf,
technological, competitive, and policy decisiondl wubstantially open up the gambling
services sectors to intra-EU competition. Extraptthe main findings from this second
alternative scenario, we note that, in generathi§ were to transpire, it would lead to a
substantial reduction in economic rents, an evemensubstantial increase in consumer
surplus and a notable increase in aggregate spemadirgambling services in the Member
States of the EU. Based on the experience in atbentries, such as the United States,
Canada, New Zealand, and Australia, the ratio eksgrgambling revenues (GGR)/gross
domestic product (GDP) could be expected to ineredramatically, perhaps ultimately to
doublé®.

This second alternative scenario produces an @slihE#8% increase in total GGRs in 2010
over GGRs in 2003. Also, it finds a considerabisgibution of GGRs among the five main
gambling services sectors, with the greatest growthurring in the casino, gambling
machine, and betting service sectors, more modeyaieth in the lottery sector, and a

moderate decline in the Bingo sector.

However, this Study also noted that there may baamase in various unintended adverse
consequences associated with gambling. As the wewgiethe scientific literature reveals,
there are several studies which show no statiticanificant linkage between expanded
gambling offerings and bankruptcies, while sevetakrs show a statistically significant but
relatively small linkage between expanded gambidifigrings and bankruptcies. Also, results
of the peer reviewed research on the relationshiigxpanded gambling to crime have
produced mixed results, with instances of increaseschange, and decreases relative to the

availability of casino gaming.
[.7.2.Social Consequences

If the experts agree more or less on the econompact of an open gambling market in
Europe, identifying the social consequences of diaamb- and furthermore, of a future
liberalisation of gambling services — still entaitsnsiderable controversy.

834|SDC Gambling Services Report, p.1502 et seq.
835 |dem.
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While there are many studies focusing on gambliraplems for particular segments of the
population or for specific gaming activitlé§ there is very little empirical evidence on the
overall social cost of gaming. Most studies undemaso far address the narrower subject of
pathological gamblers and try to establish its globonsequences on socféfy but the
examinatiorof the health and social impacts of a possible esjoaof gambling is still in its

infancy.

At the European Union level there is yet no exhaasitudy on the matt&f, however such
research has been undertaken in some Member ®iatEsidence equally comes from
studies conducted in Candtfa Australid*’, the United Stat&¥ or New Zealan¥f*.

Generally, the consequence most often invoked é&s riek to increase the number of
pathological gamblers, which could be caused by idewavailability of such games.
According to several studies, the average numb@raflem gamblers amounts to 1-5 % of

the total population involved in playing games bfocé*’. “Problem gambling” has been

83 See for example MEYER Gerhard, HAYER Tobias, GRTFS Mark, Problem Gambling in Europe.
Challenges, Prevention, and Interventions, Sprir2@09.

87 See, for example, LADOUCEUR Robert, BOISVERT Jédarie, PEPIN Michel, LORANGER Michel and
SYLVAIN Caroline, “Social cost of pathological gahmy”, 4 Journal of Gambling Studies vol.10, Decemb
1994,

838 \We note however a first study prepared for theopean Lotteries by GRIFFITHS Mark D. and WOOD
Richard T.A., “Lottery gambling and addiction: Arnvesview of European research”, 1998 (available at
https://www.european-lotteries.org/data/info_13084@df), which concludes that slot machines arédard”
form of gambling and that they are potentially atie to a small minority based on the researcliende,
unlike lotteries, which appear to be less addictive

839 See, for example, Gambling And Problem GamblingSimeden, supra, ABBOTT Max W., VOLBERG
Rachel A., RONNBERG Sten, Comparing the New Zealand Swedish national surveys of gambling and
problem gambling, supra; FEKJAR Hans Olav, M.D. Glarg and gambling problems in Norway, supra.
Similarly, for a study concerning Switzerland, 9€8NZI Kilian, FRITSCHI Tobias and EGGER Theres,
Gambling and Gambling Addiction in Switzerland, Brngal study of gambling practice, development,
addiction and consequences, supra.

840 KORN David A., Expansion of gambling in Canadaplivations for health and social policy, CMAJ «\iul
11, 2000; 163 (1); Problem Gambling Survey, Fingp&t submitted to British Columbia Lottery Corptioa,

Ed. Angus Reid Group, July 1996; BRENNER Gabriallel BRENNER Reuven, A Profile Of Gamblers, supra,
; CAMPBELL Colin S., HARTNAGEL Timothy F., SMITH Gay J., The Legalization of Gambling in Canada
Report, supra.

81 productivity Commission, Australia’s Gambling Imstiies Report, supra.

842 See, for example, Committee on the Social and &wimImpact of Pathological Gambling [and] Comndtte
on Law and Justice, Commission on Behavioral ardab&ciences and Education, National Research €loun
Pathological Gambling. A Critical Review, Natiosdademy Press, Washington D.C., 2003.

83 The Social Impact Of Gaming In New Zealand, supr#ALL Lorna, Gambling: A Social Hazard, Social
Policy Journal of New Zealand, March 2004.

844 See MCCOWN William G., CHAMBERLAIN Linda L. Bestd8sible Odds: Contemporary Treatment
Strategies for Gambling Disorders, New York: Joliey & Sons, Inc., 2000. Another study of 2008 wisdor
the first time a very limited impact on addictiomang online gamblers. It followed a sample of mtran
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defined as “gambling to a degree that compromidissypts or damages family, personal or

recreational pursuit&*.

To mention just a few examples of research, a Bristudy of 2004° concludes that the
existing small evidence suggests that liberalisatibgambling laws increases the prevalence
of gambling problems. This has been found in stidiethe United Kingdom and various
jurisdictions in North America. An interesting obgation from the North American studies is
that in some cases, there was a decrease in thalgmee of problem gambling following an
increase in availability. Typically, this study ®&s, this is associated with strong systems in

place to provide services to problem gamblers.

Similarly, the London Economics Repodraws the conclusion that participation in
increasingly available gaming activities would b®eo more and more attractive and
addictive. Social problems resulting from this stlatiing gaming offer would increase
considerably parallel to rising stakes. Howevels thtudy notes that there is yet no
comprehensive data on the full economic and samats of gaming addiction, and it is

therefore difficult to quantify such costs at thhregent time.

Therefore, it must be concluded that in the absehoeore detailed information on the extent
of the gambling problem in the various Member $tatkeis not reasonable to estimate with
any degree of precision the likely increase in €tisat would result from the liberalisation of

the European gambling market.

40.000 individual online gamblers over a period8ofmonths and concluded that many different elements
contribute to the fact that only a very small pndgjpm of people experience gambling addiction, wakeetonline

or with traditional forms of gambling. Moreover,ettmost striking result of this research shows tiet
assumption of a typical gambler being somebodyobebntrol could be fundamentally wrong. This dst@ws
that a typical online gambler risks 148€ and h#ssa of about 33€ during a period of 8 months”. BABRIE
R.A., KAPLAN, S.A., LAPLANTE, D.A., NELSON, S.E.,rdl SHAFFER, H.J. (In Press) Inside The Virtual
Casino: A Prospective Longitudinal Study Of Actuiaternet Casino Gambling, European Journal of Rubli
Health, 2008, http://www.divisiononaddictions.orgtlibrary.htm.

84> See SPROSTON Kerry, ERENS Bob, ORFORD Jim, GambBehaviour in Britain: Results from the
British Gambling Prevalence Survey, supra, p.41.

84 \WARD Philip, The Gambling Bill — Bill 163 of 20084, House of Commons Library Research Paper, 04/79
October 2004, quoted in London Economics Repo&gp.
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[.8.INTERMEDIARY CONCLUSION

Gambling is generally available in some form inrg@dember State of the European Union,
where most of its sub-sectors are state-owned ate-sbntrolled. Like other sensitive

services, it bears special concerns of public orddrich are generally expressed through
regulatory constraints, creating solid restrictiaosa free flow of gambling services in the

European territory.

In the framework of its goal to achieve a genuintermnal market and to harmonize the
gambling sector, the European Commission initiatedng the last years concerted actions
against these barriers. They took the form of &-tgscase approach — many of the Member
States being summoned to provide justificationsttieir regulatory policy in this field — and

of a more general approach, occasioned by thengaséthe Services Directive.

While this latter initiative proved to be unsucdaksnsofar as games of chance are
concerned, the case-by-case approach continues tsda by the Commission in order to
accomplish, under the scrutiny of the European Coldustice, a certain relaxation of the

regulatory restrictions to cross-border gamblingsas all Member States.
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[I.TRADE IN GAMBLING SERVICES UNDER EFTA

[I.1.Introductory Elements

The European Free Trade Association (EFTA) is éergovernmental organization set up for
the promotion of free trade and economic integrateothe benefit of its four Member States:

Iceland, Liechtenstein, Norway and Switzerland.

EFTA was founded in 1960 by Austria, Denmark, NorwRortugal, Sweden, Switzerland
and the United Kingdom. Finland, an associate memshee 1961, joined EFTA in 1986

while Iceland and Liechtenstein joined in 1970 4881, respectively. Its initial objective of

this was a free trade arrangement as an alterntadithe customs union of the European
Economic Community (EEC) set up in 1957. Howevéoser relations have progressively
developed with the EEC, bilateral free trade ages@mwere concluded in 1972 leading to
the elimination of tariffs in the trade of indusirigoods. In 1994, several EFTA countries
became party to the European Economic Area (EEAgr@he years, a number of countries
have left EFTA to join the EU - Denmark and the tediKingdom in 1972, Portugal in 1985

and Austria, Finland and Sweden in 1995.

EFTA’s main instruments are the EFTA Convention,iolthforms the legal basis of the
organization and governs free trade relations betvibe EFTA States; a worldwide network
of free trade and partnership agreements; and tirepEan Economic Area Agreement
(1994), which enables EFTA Member States (excepSfeitzerland*’) to participate in the

EU’s Internal Market.
[I.2.Gambling Services under EFTA

The EFTA Member States commitments under the Cdiorenlo not include the gambling

subsector.

847 Switzerland remains outside the EEA, followingeferendum that rejected membership in December.1992
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In the EEA Agreement, the legal basis for tradesémvices is represented by Article 31

(freedom of establishmefitf and Article 36 (freedom to provide servicé?)

The EEA Agreement includes the implementation ofi&€rnal market legislation covering

the four freedoms (the free movement of goods,icesy capital and persons). Therefore, all
the characteristics of the freedom to provide sewiin European Union law are applicable
here; insofar as gambling services are concernedgfer the reader to our precedent chapter

analyzing gambling services under EU law.
[1.3.The EFTA Court Jurisprudence Concerning Gambling

The Court of the European Free Trade Area (EFTA rfolased in Luxembourg,
corresponds to the Court of Justice of the Eurogéammunities in matters relating to the
EEA EFTA State%°.

Two landmark judgments by the EFTA Court providedHter guidance as to the cross-border
trade in gambling services and the circumstancewhith states can justify maintaining

national monopolies.

[1.3.1.EFTA Surveillance Authority v. Norway, 2007

In EFTA Surveillance Authority v. Norw&Yy, the EFTA Surveillance Authority had contested
Norway’s legislation which introduces a monopoly fbe State-owned undertaking Norsk

848 Article 31(1) EEA reads: “Within the framework dfie provisions of this Agreement, there shall be no
restrictions on the freedom of establishment ofomals of an EC Member State or an EFTA State & th
territory of any other of these States. This shlb apply to the setting up of agencies, branohesibsidiaries
by nationals of any EC Member State or EFTA Statal#dished in the territory of any of these Stakesedom
of establishment shall include the right to takeamgl pursue activities as self-employed personstarset up
and manage undertakings, in particular companidgros within the meaning of Article 34, second qguaph,
under the conditions laid down for its own natienély the law of the country where such establistinegen
effected, subject to the provisions of Chapter 4.”

849 Article 36(1) EEA reads: “Within the framework die provisions of this Agreement, there shall be n
restrictions on freedom to provide services witthia territory of the Contracting Parties in respafchationals
of EC Member States and EFTA States who are eskedaliin an EC Member State or an EFTA State olfzar t
that of the person for whom the services are irgdhd

80 The Court deals with infringement actions broughtthe EFTA Surveillance Authority against an EFTA
State with regard to the implementation, applicgatio interpretation of an EEA rule. The Court atsmdles the
settlement of disputes between two or more EFTAeStdt also hears appeals against decisions takehe
EFTA Surveillance Authority and gives advisory dpims to courts in the EFTA States on the interpiataof
EEA rules.
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Tipping AS to operate gaming machines in Norwaystimfringing Articles 31 and 36 of the
EEA Agreement.

In its judgment, the EFTA Court upheld tRéacanicajudgment in requiring any unlawful
restrictions to be justified, non-discriminatorydaoroportionate to the objectives in this case,
consumer protection and the maintenance of puliero Contributions to the financing of
benevolent or public interest activities cannoiteélf amount to an objective justification for
the restrictions. The Court explicitly stated thdtmitation on gambling authorization is only
acceptable if;from the outset, it reflects a concern to bringoaib a genuine diminution of
thin gambling opportunities and if the financing sdcial activities constitutes only an

incidental beneficial consequence and not the pestification”.

On the facts of the case (“gaming machines are rdarggerous in terms of leading to
gambling addiction than other gamesid the total number of gaming machines was reduced
from 16,600 to 10,000) the Court held that therietgtns were justified and dismissed the

complaint.
[1.3.2.Ladbrokes Limited v. Norway, 2007

In theLadbrokes Limited v. Norw&y case, the EFTA court gave further guidance ashatw

constitutes justified restrictions.

The Court repeated that national restrictions npussue legitimate aims such as fighting
gambling addiction and maintaining public ordere3& aims must be pursued in a suitable,
consistent and proportionate manner. The finanoingumanitarian and socially beneficial
purposes cannot constitute a sole justificatiort, dan only be “a beneficial consequence
which is incidental. Although the Court did say ttlmeventing private profit “may... in
principle justify such legislation” the national gang policy “must then reflect the moral

concerns underlying this aim”.

81 EFTA Court Case E-1/06, EFTA Surveillance Authonit Norway, judgment of 14 March 2007. For a

comment see Paulina DEJMEK, A Wheel of FortunetierEEA States or Game Over for National Gaming and
Betting Monopolies?, supra.

82 EFTA Court Case E-3/06, Ladbrokes Limited v. Noywpidgment of 30 May 2007. For a comment see
Paulina DEJMEK, A Wheel of Fortune for the EEA 8&br Game Over for National Gaming and Betting
Monopolies?, supra.
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The Court repeated that if a national court decities such legislation is justified, national
authorities could ban cross-border provision of ganservices. If bans are not justified, a
licence may still be required “in view of possibiigferences in the level of protection
throughout the EEA. However, national measures atabe excessive in relation to the aims
pursued, must be non-discriminatory and must take account the requirements already

fulfilled by the service provider in its home stZfe.

853

Idem, para.86
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. TRADE IN GAMBLING SERVICES UNDER NAFTA

[1l.1.Introductory Elements

The North American Free Trade Agreement (NAFTA)avihg two supplements, the North
American Agreement on Environmental Cooperation AEL) and the North American
Agreement on Labor Cooperation (NAALC) — was signedecember 1992 and came into
effect on 1 January 1994. Its members are Canadaichl and the United States. Separate
trade agreements were signed by Canada and MexiedClile, which entered into force on
5 July 1997 and 1 August 1999 respectively. ThetddhStates followed and a Chile-U.S.

agreement came into force on 1 January o4

These last agreements, taken together with NAFTOAn@ have the effect of incorporating

Chile completely into the NAFTA system, as the fagreements are asymmetrical
[11.2.Services under NAFTA

NAFTA applies to measures relating to the provisaincross-border services or services
supplied from an establishment in a PaftyThis includes any law, regulation, procedure,

84 For a detailed analysis of NAFTA, see JOHNSON BonThe North American Free Trade Agreement. A
Comprehensive Guide, Canada Law Book Inc., 1994C&LLeslie Alan, Understanding the North American
Free Trade Agreement, Kluwer Law, 1994, FOLSOM Rath, NAFTA in a Nutshell, West Group, 1999,
FOLSOM Ralph H., NAFTA and Free Trade in the AmasicWest Group, 2004; ABBOTT Frederick M., The
North American Integration Regime and Its Implicas for the World Trading System, in The EU, the WT
and the NAFTA. Towards a Common Law of Internatiohade? ed. by J.H.H. WEILER, Oxford University
Press, 2000.

85 The Canada — Chile and Mexico — Chile agreementsat include financial services or government
procurement, whereas NAFTA and the U.S. — Chileagent do. Neither the Canada nor the U.S. agréemen
deal with standards with respect to services, vdeeMAFTA and the Mexico agreement do so, in anitalleey
limited way. Unlike the other three agreements, Wh®.- Chile agreement separates out the concépisudket
access and national treatment. Despite this, théebal agreements largely follow the wording of NIPA. (see
RAWORTH Philip, Trade in Services — Global Reguatiand the Impact on Key Service Sectors, p.88)sTh
the discussions hereinafter, although limited toRYA, apply mutatis mutandis to the other agreemeantkess
states otherwise.

86 Articles 1101:1 and 1201:1 NAFTA. For an analysé® TREBILCOCK Michael J., Robert HOWSE, The
Regulation of International Trade, 2nd ed., Rowedl 999, pp.270-307.
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requirement or practi€®. Except otherwise provided, its provisions bind lalels of

governmerit® Reference to a state or province includes locaemments of that state or
provinc€® and, in the case of cross-border trade in ser\igesles 1, 2 and 4), any non-
governmental body in the exercise of any regulatadministrative or other governmental

authority delegated to®f.

NAFTA extends to the metropolitan territories o tRarties as well as Puerto Rico in the case
of the United States and the islands of GuadalupeRevillagigedo in the case of Mexi&b

It applies in principle to all services except a-t®rder air services, which means domestic
and international air transportation, weather sateztior non-scheduled, and related support
service8%. Special rules apply to financial servit¥sand the government procurement
service&€®* while the telecommunications sector is subjecthbim the general rules on
services and its own sectoral rif&sPublic services such as law enforcement, comeati
services, income security or insurance, social ri#gcar insurance, social welfare, public
education, health and child care may be reservéldetstate, as long as this is done in a non-
discriminatory basf§°. This corresponds to the exception in GATS fowises supplied in
the exercise of governmental authdfity Culture is excluded in the case of Canada for all

modes of suppR®.

The liberalization approach is the following: thegrAement establishes the scope of
liberalization, and all services are covered unggeifically excluded by NAFTA. It is a so-
called “top-down” approach, as opposed to the totup” approach used by GATS.

However, as within the OECD Codes, which take @maesapproach, the Parties are allowed

87 Article 210:1.

88 Article 105.

89 Article 201:2.

80 Article 1213:1.

81 Annex 202.1.

82 Article 1201:2 (b).

83 Articles 1101:3 and 1201:2 (a). For a detailedymi® see NORTON J.J.(Editor), International Trade
Financial Services: The NAFTA Provisions, Kluwem,al999.
84 Articles 1108:7 (a) and 1201:2 (c)

85 Chapter 13 NAFTA.

8% Articles 1101:4 and 1201:3 (b).

87 GATS Article 1:3.(b)

8% Annex 2106.
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a range of reservations, which are set out in abmurof Annexes in each Party’s schedule

attached to the Agreement.

Firstly, the Parties may choose to maintain ceréiisting non-conforming measures at all
level of governmefit®. These obligations relate to their obligations emlAFTA with
respect to national and MFN treatment, as well @spérformance requirements and
nationality or residency requirements for seniomagement and boards of directors in the
case of commercial presence and to the need focad presence in the case of cross-border
services. They are set out in Annex I. The Partiay renew or amend the non-conforming

measures (amendments must not decrease the cotyfofrtie measure).

Secondly, reservations may be made by the Paritbs@gpect to specific sectors, subsectors
or activities, for which they may not only maintaéxisting restrictive measures, but also
adopt new ones, that do not conform to the obbgastiunder NAFTA™. They are set out in

Annex Il.

Finally, a Party may reserve certain economic és/to itself and refuse to permit services
related to them to be provided through commerdies@nce by a provider of another Pty
These reservations are listed in Anne&'fil

Once the Party has finalized its reservationsunihér reservation may be added. Obligations
under NAFTA are only subject to modification or dtawal by means of an exception to the

rules or as a retaliatory act permitted under tgesdment.

Insofar as gambling related services are concemma&ag of the Parties has either scheduled

exceptions or reserved these activities (Annexesv/l).

89 Articles 1108:1 and 1206:1.

870 Articles 1108:3 and 1206:3.

871 Article 1101:2.

872 Only Mexico has listed such reservations, whicplgjnter alia to the petroleum sector, electriciatellite
communication, telegraph and radio-telegraph sesyipostal services and the railways.
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[11.3.Modes of Supply

NAFTA specifically regulates cross-border servioghjch mean the provision of a service:
(a) from the territory of a Party into the terrigaf another Party (Mode 1), (b) in the territory
of a Party by a person of that Party to a persamother Party (Mode 2), or (c) by a national
of a Party in the territory of another Party (Mo#)e but does not include the provision of a
service in the territory of a Party by an investimes defined in Article 1139 (Investment
Definitions), in that territory/>. The provision of services through Mode 3 is cedeonly

incidentally by Chapter 11 on investment and soereegal provisions of the agreement.

The situation where a person of one Party receseegices in the territory of another Party

from a person of a third Party is not covered.

A person of a Party means a national or an engeffti Nationals include citizens and

permanent residents and any other natural per$éemed to in Annex 201.1.

With respect to the provision of services througlodé 4 (presence of natural persons),
NAFTA states that the services must be providetthénterritory of one Party by a national of
another Party, but there are no requirements vasipect to the legal person on behalf of

whom the service may be performed, as in GXTS

Where services are supplied through Mode 3, thenoertial presence must be owned or
controlled directly or indirectly by an investor &farty, who may be a national or an
enterprise. There are no definitions in NAFTA foe terms “owned” or “controlled”, but the

jurisprudence contoured these conc®ftdt is interesting to see that where a service is
provided through Mode 1 (cross-border supply), éhex no requirement that either the
provider or the consumer be of a Party — howeukthese rules are subject to the provisions

on the denial of benefits.

873 Article 1213:2.

87according to Article 201:1, “enterprise means amtitg constituted or organized under applicable,law
whether or not for profit, and whether privatelysmed or governmentally-owned, including any corgorat
trust, partnership, sole proprietorship, joint weat or other association;”, “enterprise of a Partgans an
enterprise constituted or organized under the lbavfearty”.

875 GATS Article XXVIII (g), (j) and (m)(i).

87 For a case where minority shareholding that heldadto control over a Mexican entity was considesis
sufficient to accomplish the “control” conditiorees for example, the next chapter on the Thundgi®aming
Award.
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I11.4.Market Access and National Treatment

NAFTA does not distinguish between market accesk rational treatment, except in the
provisions on financial services. It uses instdal national treatment principle as the main
way to achieve market access as well as for seg@qgual treatment in a host NAFTA state
for providers from other Parties. The shortfallgho$ approach seem to have been ascertained
by the United States, since their separate agreem#mChile distinguishes between national
treatment and market access, reproducing the madcetss provisions of the GA¥$and

does not permit deviations from it.

Market access for providers using Modes 1, 2 arglhéndled on a general basis in NAFTA

through the application of national treatment. Tlagional treatment required is quite broad:
the Parties must, of course, treat service prosiffem the other two Parties no less favorably
than their own nationals, but there are two addéicqules. Firstly, national treatment under
NAFTA means treatment no less favorable than tbebraed by a state or province of a Party
to service providers from other states or provincethat same Party. Secondly, if a Party
accord service providers from third countries tmeait which is more favorable than its

national treatment, it must extend this bettertmeat to its partners in NAFTAS,

National treatment remains nevertheless limitedht prohibition of discrimination in law
and it only removes market access barriers basethtonality. The residency requirements
and operational barriers are not covered underomaltitreatment, as they are almost
invariably imposed on a non-discriminatory basibe TAgreement deals specifically with
these residency requirements in Article1205, wipobhibits the condition of a permanent
residence or presence in the host NAFTA statecasdition for the cross-border provision of
services. Specific provisions dealing with the apienal barriers to market entry are found in
Chapter 3.

The NAFTA approach differs in this respect from BATS. NAFTA does not establish an
exhaustive list of market access barriers, like GABut obliges the Parties to remove all

877 ith the exception of the prohibition on limitati® with respect to foreign capital investment.

878 See Article 1204. This provision is quite unusisihce it is rare that a country give third parstionals
better treatment than it accords to its own nat®ra any case, the Parties to NAFTA would betktito this
more favorable treatment by virtue of the MFN pipfe enshrined in Articles 1103 and 1203.
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discrimination in law against service providers nfroother Parties, albeit subject to

reservations that they are allowed to make.

Monopolies are permitted under NAFTA, but a Partystrensure that they act in a manner
which is consistent with the Party’s obligationslenNAFTA?”®. The same is valid for state

enterprise®°.
[11.5.General Exceptions

NAFTA allows the adoption or enforcement by anytPaf measures necessary to secure
compliance with laws or regulations that are natoirsistent with the provisions of the
Agreement and which are not applied in a manndratmatrarily or unjustifiably infringes the
MFN principle or constitutes a disguised restrictam trade in servic&¥.

The exact scope of this exception is not definditipagh it refers specifically to health and
safety and consumer protection, it makes no mentibrpublic order or morals. This

ambiguity is avoided in the US — Chile and Mexic&hile agreements, which incorporate
Article XIV GATS.

It is important to note that in none of the agreetmaloes this exception apply to services

provided from a commercial presence.

NAFTA also permits certain exception to the toyatif its rules in the case of measures taken
for reasons of national secufit§ This provision is similar to the one in GATS aextepts
the following with respect to services: informatithre disclosure of which it determines to be
contrary to its essential security interests; itafi arms, ammunition and implements of war
and to such traffic and transactions in other gpadaterials, services and technology
undertaken directly or indirectly for the purposesopplying a military or other security
establishment ; measures taken in time of war loeroemergency in international relations;

measures relating to the implementation of natigmaicies or international agreements

879 Article 1502.
80 Article 1503.
81 Article 2101:2.
82 Article 2102.
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respecting the non-proliferation of nuclear weapon®sther nuclear explosive devices; and

actions taken in pursuance of a Party’s obligatiomder the UN Charter.

Finally, a Party may deny the benefits of Chapfiekrsand 12 to a provider of cross-border
services or to a provider of services from a conumérpresence, when the enterprise
involved in providing such services is owned or toolfed, respectively, by nationals or
investors of a non-Party, if: the denying Partysdoet maintain diplomatic relations with the
non-Party; or the denying Party adopts or maintaiessures with respect to the non-Party
that prohibit transactions with the enterprise fwattwould be violated or circumvented if
benefits were accorded to the enterprise; alsoaréy Fnay deny the benefits under these
chapters, subject to prior notification and coretidn, to an enterprise of another Party which
has no substantial business activities in thetteyriof the Party under whose law it is

constituted or organized, or in the case of crassldr services, in the territory of any
Party’®®

In view of all the above and as far as gamblingises are concerned, we note that among
the three jurisdictions concerned, gambling prorddeensed in Canada are more likely to
benefit of the services liberalization set out IARNA, since in the other two countries,

national legislation is more restrictive insofanl{fne) games of chance are conceffiéd
[11.6.Case-law: the Thunderbird Gaming Award

The NAFTA provisions were invoked in 2002 in a casmcerning a Canadian gambling
company which supplied gaming services from a coroiaepresence in Mexi®. The
arbitral award has resulted in a dismissal of lidigations against the respondent government
and was appealed by the gambling company in 2006rdoex US district court, which
rendered its judgment in February 2007.

83 See Articles1113 and 1211.

84 3ee Chapter IV.1 of the Introduction.

85 Arbitral Award in the matter of a NAFTA arbitratiounder the UNCITRAL Arbitration Rules between
International Thunderbird Gaming Corporation, Clanfh and The United Mexican States, Respondentrdef
the Arbitral Tribunal constituted under Chapter Vele of the North American Free Trade Agreement,
Washington D.C., January 26, 2006 (hereinafter Theinderbird Gaming Award). For a comment, see
SAUVANT Karl P., Appeals Mechanism in International’estment Disputes, Oxford Univeristy Press, 2008
p.257 et.seq.
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[11.6.1.Facts of the case

Thunderbird was a publicly held Canadian corporatiwith its principal offices in San
Diego, California, engaged in the business of dpegagaming facilities. In the period late
1999 to early 2000, Thunderbird initiated invediiglas concerning potential “skill machine”

opportunities in Mexico.

The Mexican Federal Law of Games and Sweepstake®hibited gambling and luck related

games within the Mexican territory.

In July 2000, Thunderbird decided to request aitiaffopinion concerning the legality of its
proposed gaming operations and if the response faeoairable, Thunderbird would proceed
with the opening and operation of its “skill maa#irfacilities in Mexic8®’. By letter dated
15 August 2000, the Director General de Gobierntadgecretaria de Gobernacion (SEGOB)
replied that it is “not able to prohibit” the uskrecreational skill gaming machirf&s

However, in 2001 the Mexican authorities issuecadministrative resolution, declaring that
such machines were prohibited gambling equipmedeuthe lawand ordering the official
closure of these facilities.

Several lawsuits were pursued in front of Mexicanrts, and in 2002 Thunderbird initiated
NAFTA arbitration proceedings under the UNCITRAL bitration Rules. The award was

issued in January 2006.
[11.6.2.Main issues and argumentation

One essential issue in this matter was whethemagstment in certain gaming operations

based on assurances given by Mexican authoritigsl give rise to a NAFTA claim when the

86| ey Federal de Juegos y Sorteos, Diario Oficidbdeederacion of 31 December 1947.

87 “The nature of video game machines for games ifssknd ability is not games of chance or gameth wi
bets, wagers or drawings, since, in the operatidghase machines, the player seeks entertainmernisagsiaying
with our machines assuming an active position wheseintelligence, his willpower, his experiencedanis
skills to optimally answer to specific stimulus withe object of finding a combination, effect orasbon the
machine, intervene; which can only be possible atitiity, experience and control over the macharg] all of
this is for the purpose of entertainment and engxytnand at the time, the player can receive pdliretshe can
trade for a prize as a reward for the skills achieand in no way as the result of chance” —Thundkf®aming
Award, p.13.

88 Thunderbird Gaming Award, p.16.
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government subsequently refused to permit suchatipes; the elucidation of national

treatment in this case is also important.

But first, a jurisdictional question arose over Weg Thunderbird, a Canadian company with
principal offices in California, could bring theagin based on its minority shareholding of
various Mexican entities that operated the gamiaglifies. If Thunderbird as a foreign
investor did not control these Mexican entitiegrtithe NAFTA panel lacked the authority to
resolve these claims against Mexico. The panebrthat minority shareholders that held
factocontrol over Mexican entities was suffici&fit

Second, on the doctrine of “legitimate expectatiptie panel summarized the requirements
under international law and concluded that Thunderbould not successfully invoke this
doctriné®®. In this point, it is worth mentioning a dissemfiropinion of the arbitrator
appointed by Thunderbird, who undertook a fullescdssion of the legitimate expectations

doctrine under international I&W.

Governments’ wide scope of regulation insofar tteeniling industry is concerned was
reaffirmed, since this regulation reflects nationéws on public morals: The role of
Chapter Eleven in this case is therefore to meadinme® conduct of Mexico towards
Thunderbird against the international law standasss up by Chapter Eleven of thaA¥a
Mexico has in this context a wide regulatory “spafm regulation; in the regulation of the
gambling industry, governments have a particulanide scope of regulation reflecting
national views on public morals. Mexico can peramiprohibit any forms of gambling as far

as the MFTAis concerned. It can change its regulatory polieydat has a wide discretion

89 The question arises whether 'control' must batdished in the legal sense, or whether de facttrabcan
suffice.... The term 'control' is not defined irtNAFTA. Interpreted in accordance with its ordinameaning,
control can be exercised in various manners. Thezeh showing of effective or 'de facto' contmol.i sufficient
for the purposes of Article 1117 of NAFTA." (Thunted Gaming Award, paras. 105-06).

89 "Having considered recent investment case lawthadjood faith principle of international customéay,
the concept of 'legitimate expectations' relatahimthe context of the NAFTA framework, to a sition where

a Contracting Party's conduct creates reasonalzejismtifiable expectations on the part of an inwegor
investment) to act in reliance on said conducthstiat a failure by the NAFTA Party of honour those
expectations could cause the investor (or investmém suffer damages. The threshold for legitimate
expectations may vary depending on the natureeoVitlation alleged under the NAFTA and the circtanses

of the case. Whatever standard is applied in teegmt case however--be it the broadest or the weste-the
Tribunal does not find that the Oficio generatddgitimate expectation upon which EDM could reasdypaely

in operating its machines in Mexico" (Thunderbirdring Award, paras. 147-48).

81 Thunderbird Gaming Award, Dissenting opinion bybigator Thomas Walde, available at
http://www.naftaclaims.com/disputes_mexico_itgc.htm
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with respect to how it carries out such policiesrbégulation and administrative conduct. The
international law disciplines of Articles 1102, Bl@nd 1110 in particular only assess
whether Mexican regulatory and administrative cottdureach these specific disciplines. The
perspective is of an international law obligatiokaenining national conduct as a “fact®

The Tribunal further found no violation of nationéleatment because the Mexican
government actively pursued both non-Mexican andité companies for violation of the
gambling law&® We note however the doubts expressed in the rdiageopinion pointing
out that Thunderbird’s main competitor on the Maxicmarket continued to operate
successfully with procedural appealartiparo$) before Mexican courts, and appears to have
been able to resist better to the government’smgtte in enforcing its measures against it, as

compared to the more effective enforcement agdinshderbird.

The Tribunal also determined that there was naatimh of minimum standards of treatment
under NAFTA® As a result of these findings, Thunderbird wasentitled to damages and

costs were awarded to Mexico.
[11.6.3.The Appeal against the Thunderbird Gaming Award

The variety of mechanisms for dispute resolutiorbedied within NAFTAconstitutes a
unique “package” approach to the need for soungutissettiement mechanisms in matters
involving regional commerce and investment. NAFT#Ad ats two “parallel” agreements on

labor and on the environmemicorporate a broad and sometimes confusing varoéty

892 Thunderbird Gaming Award, para 127.

893 4|n the Tribunal’s view, Thunderbird has not saiéintly established — not even on a prima faciésbashat
the EDM investments were treated, in like circumeés, worse than those of Mexican nationals (orahgr
nationals for that matter)”. [...] It thus appearsn the facts of the case that SEGOB's policy art@as in
enforcing the Ley Federal de Juegos y Sorteos weeeted at both Mexican and non-Mexican gambling
operations and that they were overall consistemtofdingly, the Tribunal finds that Thunderbird hast
established a breach the “National Treatment” stechdinder Article 1102 of the NAFTA". — Thundebir
Gaming Award, paras 178 and 182.

894 «[ ] the Tribunal views acts that would give rise a breach of the minimum standard of treatment
prescribed by the NAFTA and customary internatiola& as those that, weighed against the given &hctu
context, amount to a gross denial of justice or ifeah arbitrariness falling below acceptable instional
standards”. For the Tribunal, the standards of pleeess were respected (particularly the oppostunitbe
heard and to present evidence at the administrategings), the manner in which SEGOB proceededhfer
official closure of gaming premises was not arbjtraand the SEGOB proceedings were subject to imidic
review before the Mexican courts — Thunderbird Gayward, paras 195 — 201.
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mechanisms for resolving the disputes that relatehe interpretation and application of

certain NAFTA provisions in specific situatidid

In this complex procedural context, tlidunderbird Gaming Awarevas appealed before a

district court in the United States.

On a concrete level, this judgment in appeal da#soring supplementary arguments to our
discussion on the liberalization of gambling seegicinder NAFTA — judicial review of an
arbitration award being extremely limited; howewse will mention it because, on a loftier
level, it is a procedurally rare decision — in whia domestic court entertained a motion to

review, and possibly vacate, an international eabitibunal’s investment treaty aw&rd

Thunderbird’s primary argument was that the NAFTa&e@l acted in “manifest disregard of
the law” by announcing a particular standard fordeas of proof and then failing to apply
that standard. Secondly, Thunderbird alleged that ttibunal exceeded its authority by
determining that Thunderbird’s machines were illegader Mexican law (however, the
tribunal made no such determination; indeed, it wameful to make this point cléa.

Finally, Thunderbird challenged the award of cestd fees.

The court concluded that the tribunal’s award wasrandered in manifest disregard of the

law. Thunderbird’s petition was therefore denied.

8% See GANTZ David A., The United States and NAFT/Aslite Settlement: Ambivalence, Frustration and
Occasional Defiance, 2006, available at http://ssm/abstract=918542.

89 This demonstrates how extraordinarily importaiis ib select the right seat, or locale, for ariteation. For a
discussion on this topic, see SCHNABL Marco E., ISEIN Timothy G., Nothing Left To Chance: Thunderbird
v. Mexico And The Power Of A Domestic U.S. Court Review A NAFTA Investment Arbitration Award,
2007, in MEALEY'S International Arbitration Repoitol.22, March 2007.

897 See para. 125-127 of the Thunderbird Gaming Award
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IV.TRADE IN GAMBLING SERVICES UNDER DR - CAFTA

IV.1.Introductory elements

The United States-Dominican Republic-Central Anwerieree Trade Agreement (DR -
CAFTA) is a recent agreement in a series of FTAs the United States has entered into with
its neighbors in the western hemisphere. Origindalg agreement encompassed the United
States and the Central American countries of CRsta, El Salvador, Guatemala, Honduras,
and Nicaragua, and was called CAFTA. In 2004, themDican Republic joined the

negotiations, and the agreement was renamed DRFTBA

The goal of the agreement is the creation of aftirege area, similar to the North American
Free Trade Agreement (NAFTA). Like with the NAFT#he DR - CAFTA approach is “top
down”. i.e. all services are covered by its rulegess a country takes action affirmatively to

exclude specific services.

DR-CAFTA includes commitments which apply to a Idigj of service sectors (exceptions
are included in country-specific negative lists)ncluding financial services,

telecommunications, professional services, distidio, tourism, express delivery, computer
and related services, audiovisual and entertainmemérgy, transport, construction and

engineering, advertising and environmental services

It should be noted that DR - CAFTA has incorporaaedmportant sectoral “inclusion”: that
of electronic commerce. This is an important depelent since the treatment of electronic

commerce has not been yet resolved at the muftlaevel or other regional levéfs.

As one author noté®, the DR-CAFTA is controversial. Supporters seasitpart of a policy

foundation supportive of both improved interregiotrade, as well as long-term social,

8% For a discussion on e-commerce services (espediaithe WTO framework), see WUNSCH-VINCENT
Sacha, The WTO, the Internet and Trade in DigitabBcts, Hart Publishing, 2006.

89 See HORNBECK J. F., The Dominican Republic-CerArakrica-United States Free Trade Agreement (DR-
CAFTA), CRS Report for Congress, 2005, availabletat://fpc.state.gov/documents/organization/40882.
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political, and economic developmé¥t Concerns remain in all participating counttiés
however, over the negative effects on certain impompeting sectors and their workers.
Labor rights issues in some DR-CAFTA countries hearesed organized labor to come out
against the agreement, despite arguments that wtad&ibutes to long-term economic
growth, poverty reduction, and development. All stheeconomic issues, however, are
necessarily balanced against the politics of tradeich makes the outcome of the DR-
CAFTA uncertain.

IV.2.Modes of Supply

In DR-CAFTA, the chapter on Cross Border Trade arviges covers Modes 1 and 2 of
services trade, namely cross-border services ttioea and consumption abroad (when the
service consumer travels to another country tolmage the service). The supply of services
through investment (which includes Mode 3, or comuia presence), is covered in Chapter
Ten on Investmert, while Mode 4, or the Temporary Entry for Busin®&ssons, is covered

in Chapter Fourteen.
IV.3.Market Access and National Treatment

Concerningmarket accessArticlel1.4 sets out four types of quantitativeasures which
Parties are not allowed to maintain against sersiggliers from other Parties, as well as a
specific type of legal measure which Parties ateafiowed to use to restrict service suppliers
from other Parties. These five measures are the sathose found in Article XVI of the
WTO GATS.

90 see the series of studies published in GONZALESb&h (Editor), Estudios Juridicos Sobre el TLC etdr
republica Dominicana, Centroamérica y Estados Unitditografia e Imprenta Lil, San José, 2005.

%1 For a discussion on the disequilibrium of CAFTAstoand benefits for Central American countries, fse
example VARGAS Oscar-René, Qué es el CAFTA? Umad@atentre desiguales, 2nd ed., CEREN, 2004,
TREJOS PARIS Maria Eugenia, FERNANDEZ-ARIAS Marled{tors), Tratado de Libre Comercio Estados
Unidos-Centroamérica-Republica Dominicana. Estiatdg Tierra Arrasada, EUNED, 2006.

%2 DR-CAFTA grants reciprocal non-discriminatory righto investors from signatory parties to establish
acquire and operate investments on an equal foetittglocal investors, unless specifically statateswise.
See World Bank, Central America Department ando®ftif the Chief Economist Latin America and Cardobe
Region, DR-CAFTA: Challenges and OpportunitiesGentral America, available at www.worldbank.org.
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Insofar asnational treatments concerned, Articlell.2 sets out the requiremenaccord
service suppliers of the other Party treatment legs favorable than it accords, in like
circumstances, to its own service suppliers”. Togers treatment of service suppliers both at
the time that they enter the market as well asr dftey have entered within a national
territory. Unlike the WTO General Agreement on Tean Services (GATS) this obligation is

of generalized application and unconditional.
IV.4.General Exceptions

Paragraph 2 of Article 21.1 incorporatesitatis mutandiGATS Article X1V, including its
footnotes, for purposes of the respective chapteated to trade in services,
telecommunications and electronic commerce. Thisna¢hat subject to the requirement that
such measures are not applied in a manner whichdwemnstitute a means of arbitrary or
unjustifiable discrimination between countries wehéike conditions prevail, or a disguised
restriction on trade in services, nothing in thewamentioned chapters related to services
shall be construed to prevent a Party from adoptingnforcing the kinds of measures
enumerated in GATS Atrticle XIV.

IV.5.Gambling Services in the DR - CAFTA Framework

Because of the “top-down” approach undertaken by-BEFAFTA, all services are covered by

its rules unless a country affirmatively takes@ttio exclude specific services.

Such explicit actioff® was taken by the US and Costa Rica in a Side ILEttBR - CAFTA,
which specifically excluded gambling services frahe scope of Chapters 10 and 11:
“Nothing in Chapter Ten (Investment) or Eleven (8Bsrder Trade in Services) prevents

the United States or Costa Rica from adopting, ta@&mng, or enforcing any measure

93 For a discussion on the legal qualification oftsside letter (as a part of CAFTA, as context ofFGA in

the sense of the Vienna Convention, as a sole &xecagreement or as a bilateral agreement), sedERD-
PEREZ Jorge Enrique, Tratado de Libre Comercicadest Unidos-Centroamérica-Republica Dominicana, 2nd
ed., Instituto de Investigaciones Juridicas, Ursidad de Costa Rica, 2006, pp.291-297.
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consistent with the Agreement relating to sport&samr other gambling activities within their

respective national territorié§>*

With respect to this specific bilateral exclusioh games of chance from the scope of
Chapters 10 and 11, several explanations may hieaged. First, in relation to Mode 3, we
note that in 2003, some 43% of the US foreign dineecestment in DR-CAFTA countries

went to Costa Ri¢&>. Second, in relation to Mode 1, we note that C8Sta is a highly used

venue for Internet gambling — it was sometimes ecalthe “new capital for Internet

gambling®®. Before 2003, when a law regulating Internet gamgplvas passed, Costa Rica's
Supreme Court had ruled that gambling does not pditee in Costa Rica if no bets are
accepted from locals and if the company's merchacwunt is in another country. Therefore,
as long as Costa Ricans could not connect to garfthie could be accomplished by
firewalls/technical filters), there was no gamblipgesence or gambling activity, and on-line

casinos were registered as technology corporatimsnot as on-line casirigs

No other explicit exclusion of gambling servicesswiated in DR - CAFTA in respect to the
other Caribbean countries; therefore, subject ® nlational regulation and situation of
gambling services in those countries, a disputed|to cross-border gambling — Mode 1, or
to direct investment — Mode 3 (similar to thieunderbird Gamingase under NAFTA) could
rise under the provisions of DR - CAFTA and couddjbdged following a procedure similar
to that provided in NAFTA™®

94 S - Costa Rica Side Letter to the CAFTA-DR of\28y 2004.

95 See HORNBECK J. F., The Dominican Republic-CerArakrica-United States Free Trade Agreement (DR-
CAFTA), supra, p.22.

9% See Costa Rica: The Internet's Las Vegas newseaCNBC Evening News, 7 April 2006, available at
http://www.cbsnews.com/stories/2006/04/07/evenimgimain1481934.shtml.

%7 See Internet Gambling report VI, p.580.

9% See Part One, Chapter.l.5
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V.TRADE IN GAMBLING SERVICES UNDER MERCOSUR

V.1l.Introductory Elements

The Mercado Comun del Sur (MERCOSUR) was founded 981 by Brazil, Argentina,
Uruguay and Paraguay, by the Treaty of Asunciong¢chvtvas later amended and updated by
the 1994 Treaty of Ouro Prétd Its purpose is to promote free trade and thel flmovement

of goods, people, and currefity

In December 2004, MERCOSUR signed a cooperatioreeagent with the Andean
Community trade bloc (CAN) and they published anfoletter of intention for future
negotiations towards integrating all of South Aroati’. The prospect of increased political

integration within the organization is still unaart*

According to the World Bank, the bloc comprisesapydation of more than 263 million
people, and the combined Gross Domestic Produitteofnember nations is in excess of 2.42
trillion dollars a year, making MERCOSUR the fouldingest economy in the world after the
EU, NAFTA and Japan.

MERCOSUR established a program of gradual, aut@naaiil across-the-board elimination of
import duties between June 1991 and December 1884t tariffs were dismantled according

to a set timetable, and since 1995 most intra-regitrade faced zero duties. A common

99 For a history of MERCOSUR, see LIMA NEVES Alessende, Le Marché commun du Céne Sud, 2003,
available at http://www.unites.uqam.ca/gric/pdfldBERCOSUR.pdf.

%10 For an analysis of the outcomes, see OLIVEIRA diimilarcio de, Uma Andlise Da Liberalizagdo Do
Comeércio Internacional De  Servigos No MERCOSUL, APE 2000, available  at
http://papers.ssrn.com/sol3/papers.cfm?abstrac23idi631.

%1 For a review of MERCOSUR agreements with thirdrides, see UNCTAD secretariat note, Regionalism
and South-South cooperation: The case of MERCOSWRradia, TD(XI)/BP/11, 2004.

12 For a detailed analysis of the relations betwedERIBOSUR and the European Union, see ed. by DIAZ
LABRANO Roberto Ruiz, MERCOSUR - Union Europea, ehabntinental Editora, Asuncion, 2001,
GUILLERMO ARNAUD Vincente, MERCOSUR, Union EuropeBAFTA y Los Procesos de Integracion
Regional, 2nd ed., Abeledo-Perrot, Buenos Aire9199
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external tariff (CET) structure was establishedanuary 1995, and it applies to 85 percent of
total tradé™®,

V.2.Services in the MERCOSUR Framework

The Treaty of Asuncién provides for the free movemef service¥“ but contains no
operative provisions. These are found in the Madey protocol, which was signed on 15
December 199%°.

This Protocol follows a GATS-Plus approach. The Ndems’ intend is to liberalise services
trade towards achieving commitments beyond thamrodments under GATS. Beyond this,

GATS rules are largely reproduced by the Protocol.

The Protocol incorporates the four modes of supgty down in Article | of the GATS. The
Members specify in a list specific commitments ses;tsub-sectors, and activities in regard
to which it will assume commitments and, for eaadmof corresponding provision, indicate

terms, limits, and conditions for market access rmatébnal treatment®.

The Protocol rules apply to all measures, whichHuthke any law, regulation, procedure,
requirement or practié€, and they cover all services with a few exceptingh as services

provided in the exercise of governmental authdfijy There are special rules applying to
certain sectors of the economy, such as finanelicees and land, water and air transport

services.

93 BAER Werner, CAVALCANTI Tiago, SILVA Peri, Economilntegration without Policy Coordination: The
Case of MERCOSUR, 2001, available at http://papsms.com/sol3/papers.cfm?abstract_id=283461.

914 Article | provides: “Este Mercado Comun implicaa Llibre circulacién de bienes, servicios y factores
productivos entre los paises [...]".

1> For a detailed analysis of the free movement ofises in MERCOSUR, see ESTOUP Luis Alejandro,
FERNANDEZ REYES Jorge (Editors), Derecho VigenteMERCOSUR, La Ley, Tucuman, 2001.

%1% Article VII:1.

%17 Article 11:1 and XVIII:1(a).

%18 Article 11:3 (b).
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V.3.Market Access and National Treatment

Under the Protocol, foreign services and servigpkers are to be treated in accordance with
the Members’ specific commitments. Like in the cadethe GATS requirements under
market accessMembers must not maintain or adopt measures gardeto quantitative

restrictions, prohibitions or restrictions on f@wicapital investment, including mandatory
local equity, or the requirement of a particularpmyate form; nationality requirements are

also covered®

Concerningnational treatmenteach Member State shall grant to the servicessamdce
providers of any other Member State with regardltoneasures that affect the provision of
services, a treatment no less favorable than tlaaited to its own similar services or similar

service provider§®.
V.4.General Exceptions

Article XIII of the Protocol follows the GATS Artle XIV, providing that, with the
reservation that measures listed below not be et a way constituting a form of arbitrary
or unjustifiable discrimination when similar cordits prevail between countries, or a hidden
restriction to trade in services, no term of thesgnt Protocol shall be interpreted as impeding
a Member State from adopting or applying measueesssaryinter alia, to protect morals or

to maintain public order, to protect the lives drmahlth of people and fauna or to preserve
flora, or to assure the observance of the law dmdgulations that are not incompatible with
the terms of the Protocol. Also, the security exicepprovided in Article XIV of the Protocol

is identical to that stated in GATS Article Xis.

V.5.Gambling in the MERCOSUR Framework

Several Members have mentioned gambling servict#®einschedules of commitments under
the Protocol, and made clear that such servicestaree excluded from the scope of

liberalization.

99 For a detailed presentation, see RAWORTH Philijpd€ in Services, supra, pp.146-162.
920 Article V.

276



Madalina DIACONU
International Trade in Gambling Services

For instance, Argentina has undoubtedly statedgaiates of chance provided under Modes 1,
2 and 3 are reserved to the State and to the mewirAlso, Paraguay and Brazil have made
commitments under “Sporting services”, but exclu@#IC 9649 (other recreational services,

which includes 96492 - games of chance) from tbeticessiorns™.

To date, the other Members did not specifically lede such services from their
commitments. Therefore, if a dispute arises conegra Member's commitments with
respect to “sporting services” or “other entertagmin services”, the MERCOSUR
adjudicating bodies would be confronted to a cingie similar to that of their WTO
counterparts in th&JS Gamblingcase, especially with respect to the interpretatbra
Member’s schedule, the qualification of the tradstfictive measure and its relevance vis-a-
vis market access and national treatment obligatiamd the potential exemption of such

restrictive measures for public order or public ateimperative¥?.

%21 See Argentina, Paraguay and Brazil schedules etifip commitments revised in the™6round of
concessions negotiations in 2006, available at wmakcosur.int.
922\We refer the reader to our analysis of the WOI®Gamblingcase in Part One.
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VI.TRADE OF GAMBLING SERVICES UNDER ASEAN FTA

VI.1.Introductory elements

The Association of Southeast Asian Nations or ASERd®$ established on 8 August 1967 in
Bangkok by the five original Member Countries, ndméndonesia, Malaysia, Philippines,
Singapore, and Thailafid. Brunei Darussalam joined on 8 January 1984, ndiet on 28
July 1995, Lao PDR and Myanmar on 23 July 1997,@awchbodia on 30 April 1999.

The ASEAN region has a population of about 500iamll a total area of 4.5 million square
kilometers, a combined gross domestic productrabat US$ 700 billion, and a total trade of
about US$ 850 billiot*.

The services sector make up a significant proportid the economies of the ASEAN
Members. In 1998 already it was more than 60% of&pore’s economy; close to half for
the Philippines and Thailand; and a little morent4@% for most other ASEAN countrié3

At the Fourth ASEAN Summit in Singapore in Janud®®2, Members initiated the ASEAN

Free Trade Area, which laid out a comprehensivgnara of regional tariff reduction, to be

carried out in phases. ASEAN later signed framewagkeements for the intra-regional
liberalization of trade in services, and for regibmtellectual property rights cooperation. At
the Fifth ASEAN Summit in Bangkok, Thailand on 18d@mber 1995, the ASEAN Leaders
agreed that ASEAN should initiate new areas of eoafon in services. As a result, the
ASEAN Framework Agreement on Services (AFAS) wasead on 15 December 1995 by the

Economic Ministers.

92 For a detailed analysis of ASEAN aspects befoeedstablishment of the ASEAN Free Trade Area, see
PFENNING Werner, SUH Mark M.B. (Editors), AspecfsAGSEAN, Weltforum Verlag, 1984.

924 According to www.aseansec.org.

925 ASEAN Secretariat, AFTA Reader Volume V, The Si®BEAN Summit and the Acceleration of AFTA,
1998, p. 73
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VI.2.Services in the ASEAN Framework

Under the agreement, ASEAN countries will negotiatea-regional services liberalization in
a number of sectors, including telecommunicatieastism, financial services, construction,

and maritime transpdft.

The objective of this Agreement is to liberalizervgees trade towards achieving
commitments beyond Member Countries’ commitmentsleutnGATS (the GATS-Plus

approach¥’. Therefore, ASEAN Member Countries shall schedmlere advantageous
commitments under AFAS than their GATS commitmeatsyffer new services sectors/sub-

sectors that have not been scheduled under GATS

ASEAN integration in services is generally carriedt through liberalisation processes
negotiated under the Coordinating Committee oniSes\7°. There are currently six sectoral
working groups under the CCS: business servicesstaation, healthcare, maritime
transport, telecommunication and IT services, angism sectoral working groups. There is
also one committee on education services. Dedpgytouping, ASEAN Member Countries
could also schedule liberalisation commitmentstireoservices sectors.

The universally recognised and adopted classiioatif services sectors and sub-sectors is
the one based on WTO Secretariat's Services Séc@iessification List. Each sector
contained in this list is identified by a corresdory Central Product Classification (CPC)

number.

The ASEAN Framework Agreement on Services incongaréhe four modes of supply laid
down in Article | of the GATS.

926 5ee ASEAN Integration in Services, Jakarta, ASEe¥retariat, April 2007.

%7 Article IV:1.

928 For an analysis of the current trade in servicdsexements under AFAS, see THANH Vo Tri, BARTLETT
Paul, Ten Years of ASEAN Framework Agreement orviBes (AFAS): An Assessment, REPSF Project No.
05/004, 2006, available at www.aseansec.org.

99 See KARTADJOEMENA H. S., Reforming Trade in SeesicNegotiations under AFAS, REPSF Project
02/003, available at www.aseansec.org.
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VI.3.Market Access and National Treatment

The Agreement provides the broad guidelines for ABBember Countries to progressively
improve market access and ensure equal nationaintemt for services suppliers among
ASEAN countries.

In terms ofaccess to the markef a Member, the Agreement follows the essencarble
XVI GATS,; services and services suppliers of aryeotMember must be accorded the same

treatment specified in its schedule of commitments.

Regardingnational treatmentthe Agreements incorporates the approach of lartVIi
GATS; services and services suppliers of a Memhestiine permitted access to the market of
another Member on the same terms as those accoodeédmestic services or services

providers.

VI1.4.General Exceptions

By way of Article XIV, the Agreement incorporateset GATS approach as to general
exceptions to its rules: “The terms and definitiamsl other provisions of the GATS shall be
referred to and applied to matters arising undes Bramework Agreement for which no

specific provision has been made under it". Theeefthe approach discussed under Article
XIV GATS is fully applicable here.

VI.5.Gambling Services under the ASEAN Framework

Gambling services do not appear identified as sndimne ASEAN Members’ schedules of
commitments under the Agreement. However, severambers have undertaken
commitments under the “Recreational, cultural gmulténg services” sub-sector, which could
raise a few questions as to the inclusion of caioas relating to games of chance services in
their commitments (similarly to those which werelght up in the WTQUS Gambling
case)
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For instance, Vietnam has made a commitment factebnic games businesses”, where, in
its market access column, it inscribed “unboundt@$ode 1, “none” as to Mode 2, and
“only through business cooperation contract ortje@nture with Vietnamese partners who
are specifically authorized to provide these seviander Mode 3.

As no specific dispute settlement mechanism has lestablished for the purposes of this
Agreement, the ASEAN Protocol on Enhanced Dispwgtlednent Mechanism applies to
possible disputes arising under the Agreementolfofig the GATS model of a panel —
Appellate Body approach).

Therefore, in case a dispute arises concerning mbdes commitments with respect to
“sporting services” or “other entertainment sersicehe ASEAN adjudicating bodies would
be confronted to a similar type of challenge as W€O adjudicating bodies in thgS
Gambling case, especially with respect to the interpretabbra Member’'s schedule, the
qualification of the trade-restrictive measure atsdrelevance vis-a-vis market access and
national treatment obligations, and the potentianeption of such restrictive measures for

public order or public morals imperativa$

930\We refer the reader to our analysis of the WTOG#Snbling case in Part I.
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CONCLUSION AND CLOSING REMARKS

The purpose of this research is to assess thenturegulation of international trade in

gambling services.

Departing from different national definitions, “ghtimg” represents, in this study, all services
which involve wagering a stake with monetary valneuncertain events driven (at least

partially) by chance, including lotteries, casimuldetting transactions.

“International trade” of such services implies tha¢ provider, the beneficiary or the service
itself must cross a national border. Thereforeyitbstanding a brief evocation of selected
national legal frameworks on five continents, thissearch has striven to focus on
international regulations governing — principallyiocidentally — provision of such services.

In this context, Internet-provided gambling sergieeere granted special attention.
To this purpose, this study has been constructed imtroduction and two main parts.

The Introduction lays the basic frame by exposing the historicaipnemic and legal
background surrounding games of chance in numerowstries on the five continents, which
are essentially divided into “gambling — restrietivor “gambling — liberal” jurisdictions. It
also gives a definition of “gambling” services mg study, and it endeavours to classify such
services in different categories (lotteries, betticasino-type gambling, other types including
media gambling and sales promotion services, examfrom a “land-based” or “remote”

perspective).

The first part Global Trade in Gambling Services dedicated to international instruments

regulating trade in services with a global reach.

It is further divided in two main subparts, as wmEgn importance as the instruments they
analyze. The first relates to the prominent Gen&gaeement on Trade in Services (GATS),
signed by 153 countries under the auspices of tlheld\Trade Organization. The second,
more modest, examines the services liberalizat@mméwork established by the Organization

for Economic Co-operation and Development (OECD)tko30 member countries.
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The second partRegional Trade in Gambling Servig¢escrutinizes gambling trade with a
regional vocation. To this purpose, it analyzes framework of the most successful
preferential trade agreements to date, which hea@t@d a closer cooperation with respect to

services between regional partners.

This part is thus further divided in subparts datkd to the following integrated trade areas:
the European Union (EU), the European Free Tradeégent (EFTA), the North American
Free Trade Agreement (NAFTA), the Central Ameridaree Trade Agreement (DR-
CAFTA), the Mercado Comun del Sur (MERCOSUR), ahd Association of South East
Asian Nations Free Trade Area (ASEAN).

The driving concept of the entire analysis, whetflebal or regional, was to examine these
international trade regulations in services inltghkt of the very special nature of gambling.
To this purpose, special attention was given torégailations, policies, initiatives, practices

and jurisprudence of each studied area.

The conclusions drawn from these analyses — predewhen needed as intermediary

conclusions at the end of relevant chapters — eaybthesized as follows:

Firstly, all the national and international legislatiomslered in this study acknowledges the

special natureof gambling activities.

In most countries and religions, gambling bearsi@dar moral and societal concerns, which
generally place it at the margin of regulatory agations and economic reason. The heavy
taxation of gambling services also suggests thatn & games of chance have gradually slid
from vice to leisure in contemporary perceptiomesidual mark of immorality still burdens

such activities.

Regulating gambling is not thus similar to reguigtithe transport or telecommunication
sectors. As a consequence, gambling services a@nhoignored by the international efforts
tending to regulate certain services sectors bgiabagreements (such as postal services,
telecommunication etc.) but they are often completeeglected even in general trade

agreements.
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Secondlythe special nature of these activities leadsotrerwhelming majority of states on

the five continents to seek tetain public controlover gambling services. In the lottery
sector, for instance, most operators are state-dwnstate-controlled. Also, even in the more
“liberal” casino sector, public authorities preseevstrong grip or control over the running of
the operations. Nevertheless, a few states are,difberent reasons, more tolerant to

liberalized gambling and seek less public hold eueh activities.

Thirdly, all classical trade liberalization instrument®al the states to maintainsatu quo
on gambling services and to oppose any liberatimadif their gambling market, if they wish.
Oversights, such as the one in the dispute oppdsitigua and Barbuda to the United States
before the WTO adjudicating bodies, may always twected through adjustments in the

reciprocal concessions granted during negotiations.

Fourthly, it is apparent that the only dynamic which carpass this quasi-consensus of states
with respect to gambling services is the one péechiby theunique nature of the European
Union edifice. Evolving in essence by the will of its founders, the EusspdJnion
construction is, in addition, vested widutonomous authorityand is less tributary to the
command of its Member States. In the perspectivbebngoing initiatives in this field — one
led by the European Commission in the sense ofdilzation, the other adopted essentially
by the European Parliament in the opposite sem&kjrathe light of the European Court of
Justice jurisprudence — it is very probable thatdhrrent regulation of cross-border gambling
services in this particular region will continuedevelop, although singularly for the moment,

in the general landscape of international tradeleggns in services.
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